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IN THE 


United States Court of Appeals 

District of Columbia. 

No. 9021. 

WOKO, INCORPORATED, Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

AppeUee. 

— 

Appeal from Decision of the Federal Communications 

Commission. 

! 

JOINT APPENDIX. 

A-l Filed May 21 1945 

In the United States Court of Appeals for 

The District of Columbia. ! 

No. 9021. 

WOKO, Incorporated, Appellant 

\ 

v. 

i 

Federal Communications Commission, Appellee. 

Notice of Appeal from Decision of Federal Communications 
Commission and Statement of Reasons Therefor. 

Notice of Appeal. 

Now comes WOKO, Incorporated, this 21st day of May, 
1945, pursuant to Sections 402(b)(1) and 402(c) of the 
Communications Act of 1934, as Amended, and files this 


i 


Notice of Appeal from the decision of the Federal Com¬ 
munications Commission, dated March 27, 1945, effective 
April 27, 1945, denying appellant’s application for renewal 
of radio station license of Station WOKO. On April 28, 
1945, appellant filed with the Federal Communications 
Commission a Petition for Rehearing of the said Commis¬ 
sion’s decision of March 27, 1945, which Petition for Re¬ 
hearing was denied by the Commission on May 1, 1945. 

Appellant’s Standing to Appeal . 

Appellant has standing under Section 402(b)(1) of the 
Communications Act of 1934, as Amended, to take this 
appeal as an applicant for renewal of an existing radio 
station license whose application has been refused by the 
Federal Communications Commission. 

A-2 Nature of the Proceedings from which 

Appeal is Taken. 

Appellant has been for many years the licensee of stand¬ 
ard broadcast station WOKO at Albany, New York. This 
station operates on the frequency 1460 kc with power of 
1000 watts day and 500 watts night. On September 29, 
1942, appellant filed an application pursuant to Section 
308(a) of the Communications Act of 1934, as Amended, 
for renewal of its station license. On January 12, 1943, 
this application was designated for hearing, and by Order 
dated January 26, 1943, the Commission specified the fol¬ 
lowing issues for the hearing: 

“1. To determine whether the representations and state¬ 
ments made to the Commission or its predecessors, the 
Federal Radio Commission, by the licensee, its officers, 
directors, stockholders, or agents, with respect to the 
ownership or transfer of, subscription to, or consideration 
paid for the stock of WOKO, Inc., truly and accurately 
reflect the facts. 

“2. To determine all the circumstances and conditions 
under which the stock of WOKO, Inc., has been issued, 
transferred or assigned. 


o 

o 


, I 

“3. To determine whether or not the applicant is qual¬ 
ified to continue the operation of Station WOKO. 

“4. To determine whether, in view of the facts adduced 
under the foregoing issues, public interest, convenience and 
necessity would be served by a grant of this application.’’ 

Prior to the commencement of the hearing, appellant 
filed a motion with the Commission requesting the Com¬ 
mission to amend and enlarge the issues for the hearing so 
as to permit the appellant to offer testimony as to the 
nature, character, and extent of the program service ren¬ 
dered by Station WOKO in the past as well as that which 
would be rendered in the future. The Commission’s Order 
on this motion read in part as follows: 

“It Appearing that the hearing issues now designated \ 
by the Commission are broad enough to permit, within 
reasonable bounds, the introduction of the evidence sug¬ 
gested by the proposed issues of the petitioner, and that j 
the requested amendment and enlargement of the hearing 
issues is therefore unnecessary.” 

Hearings were held on July 1, 2, 3, 5, 22, August 3, and 
September 20, 21 and 22, 1943, before a hearing officer des¬ 
ignated by the Commission. 

On November 13, 1944, the Commission released its pro- | 
posed findings and conclusions, concluding that the appli- j 
cation for renewal of license should be denied. The Com¬ 
mission found that some twelve years previously the 
A-3 appellant had failed to disclose that 24% of its stock 
was beneficially owned by one Sam Pickard or his j 
wife, and that this beneficial ownership had been concealed ! 
from the Commission in numerous applications and state¬ 
ments filed with or made to the Commission on behalf of ! 

; 

the appellant. Mr. Sam Pickard had been a member of the 
Federal Radio Commission and was an officer of the 
Columbia Broadcasting System at the time he acquired his 
interest in this stock. The Commission did not find or even 
suggest in its proposed decision that Mr. Pickard or his 
wife was not qualified to own a minority interest in a cor- ! 
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porate licensee of a radio station, or that if the disclosure 
of their beneficial interest in the stock of the appellant cor¬ 
poration had been made, this would have in any way re¬ 
sulted in Commission action different from that which was 
taken in any particular instance. In other words, the fact 
of ownership of a minority interest in appellant corporation 
by Pickard or his wife was not found by the Commission 
to have been materia/ in the sense that its disclosure at its 
inception or at any time subsequent thereto would have 
justified or required denial of any authorization requested 
by the appellant. The Commission’s proposed conclusions 
to deny the appellant’s application for renewal of license 
was grounded on the failure to disclose such beneficial 
ownership and a finding that misrepresentations had been 
made to the Commission for the purpose of concealing such 
ownership. The Commission made no finding that the pur¬ 
pose of concealment of said beneficial ownership was to 
hamper or impede the Commission in the discharge of its 
functions, to induce or deter it from taking any action, or 
that such concealment had any effect upon the Commission. 
The uncontradicted record evidence was that concealment 
of the Pickard interest was motivated solely by personal 
business considerations of Pickard, and in no wav related 
to the Communications Commission or its predecessor. The 
Commission did not find that the appellant, its officers or 
directors, or its stockholders other than the Pickards, re¬ 
ceived any benefit whatsoever from such concealment, nor 
did the Commission find that the motive which Pickard had 
for concealing his interest in appellant arose out of busi¬ 
ness interests in which appellant, its officers, directors or 
stockholders, other than Pickard, had any concern. The 
Commission did not find that the concealment of Pickard’s 
interest was at the request or solicitation of any 
A-4 officer, director, or stockholder of appellant, or was 
for any purpose other than to further Pickard’s pri¬ 
vate interest. On the contrary, the Commission’s proposed 
decision disclosed that Howard E. Smith, an officer and 


i 


holder of 25 J ,4% of the stock of the appellant, who was 
charged by the Commission with having made misrepre¬ 
sentations to keep secret the beneficial ownership of the j 
Pickards, repeatedly sought to obtain authorization from 
Pickard to make full disclosure to the Commission concern- j 
ing his interest in the corporation. The Commission did | 
not find, nor did its proposed decision suggest that in the 
operation of its radio station or in the discharge of its obli- j 
gations to the Commission, appellant had been derelict in j 
any degree, except with respect to the disclosure of the 
Pickard interest. 

The uncontroverted record evidence showed that the 
appellant had at all times discharged its obligation to give 
a program service in the public interest and that its record 
in that respect had been not merely unimpeachable, but j 
highly commendable. 

Appellant filed exceptions to the Commission’s proposed 
decision, and oral argument was held before the Commis- j 
sion. At this argument, appellant, through counsel, with 
authorization from Pickard, formally advised the Commis¬ 
sion that appellant had offered to purchase, and Pickard j 
had agreed to sell all of Pickard’s stock in appellant cor¬ 
poration. After the oral argument the Commission adopted 
its proposed findings and conclusions, without change, as j 
its final findings and conclusions, and denied the application 
for renewal of license. 

Appellant filed a timely petition for rehearing pursuant j 
to Section 405 of the Communications Act of 1934, as \ 
Amended. In this petition appellant tendered to the Com- j 
mission a plan of reorganization which proposed that 
appellant corporation would buy up 51% of its outstanding j 
stock which appellant stated would be sold to persons fully 
qualified and willing to purchase such stock, subject to the 
approval of the Commission. The beneficial ownership of! 
the remaining 49% of the appellant’s stock was to remain 
with Harold E. Smith and Raymond M. Curtis (who at 
present own an aggregate of 51%), but said 49% was to 
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placed in a voting trust, the voting trustee and the trust 
agreement to be first approved by the Commission. 
A-5 It was further proposed that all officers and directors 
in the appellant corporation would resign and would 
not be officers or directors in the reorganized corporation. 
This proposal was effectively calculated to insure that no 
person now or in the past having any voice or influence as 
officer, director or stockholder in the appellant corporation 
would have any control over or ability to influence the 
policies of the appellant corporation in the future, and to 
insure that the management, direction, and control of the 
corporation would be in the hands of persons whose quali¬ 
fications were approved by the Commission. This petition, 
filed April 28, 1945, was denied on May 1, 1945, without 
opinion, by Order of the Commission. 

Appellant has continued to operate Station WOKO sub¬ 
sequent to the expiration of its regular license therefor by 
virtue of temporary authorizations extended from time to 
time by the Commission. By Order of May 1, 1945, the 
Commission authorized the appellant to continue “oper¬ 
ation of Station WOKO until further order of the Commis¬ 
sion”. The Order denying appellant’s Petition for Re¬ 
hearing contained a paragraph purporting to terminate 
this authorization effective May 31, 1945. On May 19, 
appellant filed a petition with the Commission requesting 
that it modify its Order denying the Petition for Rehearing 
so as to permit appellant to continue operating WOKO 
pending determination of this appeal or enter such other 

appropriate order having that effect. 

• > : 

A-6 Reasons for Appeal 

The Commission’s decision from which this appeal is 
taken is erroneous and should be reversed for the follow¬ 
ing reasons: 

1. The Commission’s decision deleting Station WOKO 
is an unlawful attempt to impose sanctions, and constitutes 
an abuse of the Commission’s licensing power., , . 


2. The Commission erred in concluding that appellant j 
cannot be entrusted with the responsibilities of a licensee, j 
in the absence of any finding or any evidence upon which a j 
finding could be predicated that appellant, its officers, 
directors, or stockholders, ever concealed or misrepresented 

a fact to the Commission, the disclosure of which would 
have been material in the sense that it would have affected j 
the Commission’s decision on any application in connection 
with which such alleged misrepresentation or concealment I 
was made. 

3. The Commission’s refusal to renew appellant’s license 
is erroneous because the record does not support a finding 
that a misrepresentation of any material fact was made by 
the appellant or any of its officers, stockholders, or j 
directors. 

4. The Commission’s conclusion that the appellant cannot 
be entrusted with the responsibilities of a licensee does not 
follow from the basic findings made by the Commission, 
even assuming such findings may be accepted without 
regard to whether they are supported by substantial 
evidence. 

5. The Commission erred in concluding that appellant 

could not be entrusted with the responsibilities of a licensee 
without considering and making findings concerning the 
manner in which appellant had operated its radio station 
over a period of more than twelve years. j 

6. The Commission erred in concluding that the public 
interest; convenience or necessity would not be served by 
renewal of appellant’s license in the absence of any finding 
that public interest, convenience and necessity had not 
been served by appellant’s operation of Radio Statioh 
WOKO in the past and in the face of uncontradicted record 
evidence requiring a finding that public interest, con¬ 
venience, and necessity had been served by such 

operation. 

A-7 7. The Commission erred in failing to find and con¬ 

clude that any misrepresentation, concealment 6r 
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failure to disclose the Pickard beneficial stock ownership 
was immaterial and that had disclosure of such ownership 
been made either at its inception or any time thereafter 
the existence of such ownership would have neither re¬ 
quired nor justified a denial of any authorization requested 
by appellant. 

8. The Commission erred in holding that any disclosure 
respecting the identity of beneficial minority stock owner¬ 
ship of a corporate applicant called for by Commission’s 
application forms or regulations is ipso facto of such sub¬ 
stance and importance that a failure to disclose such infor¬ 
mation, regardless of motive, purpose or materiality under 
the Communications Act, justifies the conclusion that an 
applicant corporation may not be entrusted with a license 
to operate a radio broadcast station. 

9. The Commission erred in failing to find and conclude 
that appellant is in all respects qualified to operate a radio 
broadcast station. 

10. The Commission’s conclusion that public interest, 
convenience, or necessity would not be served by a renewal 
of appellant’s license to operate WOKO is contrary to law 
and in law is arbitrary and capricious. 

11. The Commission erred in failing to adopt the pro¬ 
posed findings and conclusion submitted by appellant. 

12. The Commission erred in denying appellant’s Peti¬ 
tion for Rehearing. 

13. The Commission erred in failing to grant a further 
hearing for the purpose of considering the new facts and 
circumstances brought to the Commission’s attention by 
said Petition for Rehearing. 

14. The Commission erred, assuming arguendo that ap¬ 
pellant with its present management and ownership is not 
qualified to operate WOKO, in refusing to permit appel¬ 
lant to reorganize so that its inanagement and ownership 
would be in the hands of qualified persons approved by the 
Commission. 
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15. The Commission erred in refusing to modify its pro- | 
posed findings in the manner requested by appellant in its j 
exceptions thereto. 

16. The Commission erred in failing to renew appellant’s 
license to operate Station WOKO. 

A-8 Relief Requested. 

Appellant prays that this Court review the action 
of the Commission and upon such review to reverse the 
Commission’s Orders of March 27, 1945, and May 1, 1945, 
and remand the matter to the Commission for further j 
action in conformity to the applicable provisions of the 
Communications Act of 1934, as Amended, and the judg¬ 
ment of this Court. 

Respectfully submitted, 

WOKO, INCORPORATED 
By DEMPSEY AND KOPLOVITZ 1 
Its Attorneys 

By WILLIAM J. DEMPSEY 

938 Bowen Bldg., Washington, D. C-i 

May 21, 1945. 


F. C. C. Form No. 303 File No. Bl-R-253 

(Revised Feb. 10, 1942) Call Letters WOKO 

United States of America 

Federal Communications Commission 


Application for Renewal of Standard Broadcast Station 

License. 

i 

Submit in triplicate direct to the Federal Communicaf 
tions Commission, Washington, D. C. Swear to at least 
two copies. 

Before executing application, see Communications Act 
of 1934, as amended, Part I (Rules of Practice and Prd- 
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cedure), Part m (Standard Broadcast Buies) and sec. 
43.1 of the Commission’s Buies and Begulations, and the 
Standards of Good Engineering Practice Concerning Stand¬ 
ard Broadcast Stations. 

To the Federal Communications Commission: 

; 1. Name of applicant 1 WOKO, Inc. 

2. Post-office address: Street and number 8 Elk Street 
City Albany State New York 

i 3. Is applicant a citizen of the United States? Corpora¬ 
tion 

4. Is the applicant a representative of an alien or foreign 
government? No 

5. Give the file number and date of the license sought to 
be renewed Bl-B-253, issued July 28, 1942 

6. Operation authorized by the existing license and for 
which renewal of license is requested: 

(a) Frequency 1460 kilocycles. 

(b) Power: (1) Night 500 watts. (2) Day 1000 watts. 

(c) Hours of operation Unlimited 

(Should be stated exactly as in existing license. Time¬ 
sharing stations, limited time stations, and station rebroad¬ 
casting programs of others shall file documents as^ specified 
by sections 3.74, 3.80 and 3.408, subsection (b), footnote 3, 
Buies of Practice and Procedure, respectively.) 

7. (a) Do the reports filed by applicant under sec. 1.361 
of the Buies of Practice and Procedure reflect substantially 
applicant’s status with regard to all conditions stated in 
such reports as of the date this application was executed ?- 
(Answer yes or no) Yes 

(b) If not, submit a separate statement herewith show¬ 
ing changes. 

(c) Has applicant filed the report and the necessary sup¬ 
plemental reports required by sec. 43.1 of the Buies? 
(Answer yes or no) Yes 

1 Name of applicant must be identical with that shown in current license. 

2 Action upon this application will be held in abeyance, pending the filing 
of such reports, if delinquent. 
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3 8. (a) Is applicant now,, or has applicant been, 

party to a proceeding in any Federal court involving 
the monopolizing of, or the attempt to monopolize, radio 
communication, directly or indirectly, through control of 
the manufacture or sale of radio apparatus, by exclusive j 
traffic arrangements, or by any other means, or of using 
unfair methods of competition? (Answer yes or no) No j 

(b) Is applicant directly or indirectly controlled by any j 
person involved in such proceeding? (Answer ves or no) j 
No 

9. (a) In what respect, if any, does the apparatus, an¬ 
tenna, or technical operation differ from that described ! 
in the last application for license or renewal of license? 
(If none, so state) None 

(b) If any changes whatsoever have been made in the 
fundamental audio or radio circuit of the transmitter or in 
the coupling and phasing equipment affecting the schematic 
diagram heretofore filed with the Commission, the applicant ! 
represents that there is attached an accurate corrected dia¬ 
gram. (If none, so state) None 

10. Specify actual minimum periods during the regular 
broadcast day (6 a.m. to 12 midnight, local standard time) 
the station has been operated since the effective date of 
existing license : s 

Total 

\Tinimnm 

Hours 

Before 6 p.m. After 6 p.m. Daily 


Sunday 7.30 am — 6.00 pm 
Monday 6.00 am — 6.00 pm 
Tuesday 44 

Wednesday 44 

Thursday “ 

Friday 44 

Saturday 44 


6.00 pm — 1.00 am 17% 

6.00 pm —1.00 am 19 

44 19 

44 19 

44 19 

44 19 

44 19 


3 If minimum hours operated each day are not in compliance with sec. 3.71 
of the Rules, attach hereto a statement of explanation. 
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11. Under existing license— 

(a) State average number of hours per month devoted 
to commercial programs 250 

(b) State average number of hours per month used in 
advertising any business (other than broadcasting) in which 
applicant is engaged either directly or indirectly None 

i (c) State average number of hours per month devoted 
to chain programs, specifying the network organization fur¬ 
nishing same: 

Commercial Programs Sustaining Programs 

229 hrs. 167 hrs. 

Furnished by Columbia Broadcasting System 

4 (d) State the average percentage of time per 

month (combined total should equal 100 percent) de¬ 
voted to— 

i Commercial Programs Sustaining Programs 


1. Entertainment 

37.5 

1. Entertainment 

21.4 

2. Educational 


2. Educational 

6.7 

3. Religious 


3. Religious 

4.0 

4. Agricultural 


4. Agricultural 

5.4 

5. Civic 4 


5. Civic 4 

3.6 

6. Governmental 5 


6. Governmental 5 

12.1 

7. News 

6.8 

7. News 

2.5 

8 . 


8. 


9. Total 

44.3 

9. Total 

55.7 


12. (a) Are phonograph records used? Yes If so, state 
average number of hours per month 10 

(b) Are any other mechanical records (electrical tran¬ 
scriptions, etc.) used? Yes If so, state average number of 
hours per month 40 

* Include in this item fraternal, chamber of commerce, charitable, and other 
civic but nongovernmental programs. 

3 Include in this item all municipal, state, and federal programs, including 
political or controversial broadcasts by public officials, or candidates for public 
office, and regardless of whether or not the programs included under this item 
are entertainment, educational, agricultural, etc., in character. 


i ** 

it* 

13. tf (a) Set forth fully any respects in which the char¬ 
acter of the program service proposed is different from that 
carried on under the existing license as reflected in your 
answer to section 11. Time devoted to civic and govern- | 
mental programs increased, at the expense of entertain¬ 
ment. This trend will undoubtedly continue. 

(b) Attach copies of all contracts or give the substance j 
of all understandings of a general nature affecting program 
service, including (1) chain broadcast contracts, (2) tran- J 
scription service contracts, (3) bulk time sales contracts, 
and (4) contracts or understandings which confer upon 
persons other than the licensee (or employees thereof en¬ 
tirely under the direction of the licensee) any power or 
authority with respect to the selection or production of 
programs or the sale of time, even though ultimate deter¬ 
mination with respect to such matters is retained by the 
licensee. Exhibit A, attached 

14. 6 Set forth in an exhibit the name, address, citizenship 
and experience of each employee of the station having any I 
responsibilities in connection with the technical operation 
or with programs, showing the position and duties of each. 
On file, Exhibit C. File No. Bl-R-253, application for re¬ 
newal of license, filed April 29,1941; no change in executive 
staff and only minor changes in remainder of staff since 
filing. ! 

5 15. Applicant’s last application for station license 

is to be considered as part of this application and the; 
truth of the statements therein contained is hereby reaf-j 
firmed, except insofar as the contrary expressly appears' 
herein, and in the following particulars. None 
16. Applicant waives any claim to the use of any particu¬ 
lar frequency, or of the ether, as against the regulatory 
power of the United States, because of the previous use 
of the same, whether by license or otherwise, and requests 

—j 

6 Any document already on file with the Commission may be incorporated 
as part of this application by reference if accompanied by a statement that 
there has been no change therein since the date of filing, and provided that 
the reference is sufficiently complete by date of filing, file number and applil- 
cation in connection 'with which filed, to permit identification. 
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a renewal of its existing license in accordance with this 
application. 

Dated this 28th day of September, 1942. 

WOKO, Inc. 

(Must correspond with item 1) Applicant. 

By HAROLD E. SMITH 

Sec’y-Treas . Official 

(Be sure all necessary information is furnished and all 
questions are fully answered. If any portions of the appli¬ 
cation are not applicable, specifically so state, and show 
reasons therefor. Defective applications may be returned 
without consideration.—section 1.72, Rules of Practice and 
Procedure.) 

State of New York, 

County of Albany , ss: 

j (sworn upon his oath, 

Harold E. Smith, being first duly (affirmed according to 
law, deposes and says that he is the Secretary-Treasurer 
of the above-named applicant, and that the facts stated in 
the foregoing application, and all exhibits attached thereto, 
are true of his own knowledge, except as to such statements 
as are therein stated on information and belief, and as to 
such statements he believes them to be true. 

HAROLD E. SMITH 

Affiant 7 

Subscribed and sworn to before me this 28th day of Sep¬ 
tember, 1942. 

DEUEL RICHARDSON 

(Seal) Notary public 

*ii 9 . * 

(Notary public’s seal must be affixed where law of jurisdic¬ 
tion requires, otherwise state that law does not require 
seal.) 

My commission expires March 30,1943. 

7 Must be subscribed and verified by party applicant, by one of the parties 
if more than one, by an officer if applicant is a corporation, or by attorney 
of applicant only under the provisions of section 1.121 which must be fully 
explained. 
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6 Exhibit A. 

i 

1. Contract with Columbia Broadcasting System last filed 
with Form No. 335, accompanying application for renewal 
of license filed April 29,1941, File No. Bl-R-253. 

2. Substance of transcription service contract: Contract 
between W 0 K 0, Inc. and Standard Radio Inc., made 
June 11, 1940, for a two-year period with automatic one- 
year renewals, provides for Standard to furnish station 
with a program library service, with a basic library of I 
2000 musical selections and monthly releases of at least 20 j 
additional musical selections, plus cabinets and card index 
system, at a regular monthly rental. There is no restric¬ 
tion on the use of this library, except that station is re-1 
sponsible for performing rights licenses and is required to 
pay music royalty fees on programs for regional and 
national advertisers. No royalty fees are required for 
local advertisers’ programs and for sustaining programs. 
W 0 K O, Inc. is privileged to sublease the use of the 
library to Station WABY. The contract is to be deemed 
renewed for further periods of one year each under the 
same terms and conditions unless either party shall have? 
given notice to the other of its intention to terminate sixty 
days before the end of any contract period. 

3. No bulk time sales contract has ever been accepted or 
negotiated by W O K O, Inc. 

4. No other contracts, agreements or understandings 
exist affecting the control of programs or sale of time. 

7 F. C. C. Form No. 303 File No. Bl-R-253 

(Revised Feb. 10, 1942) Call Letters WOKO 

United States of America 
Federal Communications Commission 

Application for Renewal of Standard Broadcast Station! 

License. 

Submit in triplicate direct to the' Federal Communic 
tions Commission, Washington, D. C. Swear to at least 
two copies. 
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Before executing application, see Communications Act 
of 1934, as amended, Part I (Rules of Practice and Pro¬ 
cedure), Part III (Standard Broadcast Rules) and sec. 
43.1 of the Commission’s Rules and Regulations, and the 
Standards of Good Engineering Practice Concerning Stand¬ 
ard Broadcast Stations. 

To the Federal Communications Commission: 

1. Name of applicant 1 WOKO, Inc. 

2. Post-office address: Street and number 8 Elk Street 
City Albany State New York 

3. Is applicant a citizen of the United States? Corpora¬ 
tion 

4. Is the applicant a representative of an alien or foreign 
government? No 

5. Give the file number and date of the license sought to 
be renewed Bl-R-253, issued July 28, 1942 

6. Operation authorized by the existing license and for 
which renewal of license is requested: 

(a) Frequency 1460 kilocycles. 

(b) Power: (1) Night 500 watts. (2) Day 1000 watts. 

(c) Hours of operation auxiliary transmitter for emer¬ 
gency use only. 

(Should be stated exactly as in existing license. Time¬ 
sharing stations, limited time stations, and stations rebroad¬ 
casting programs of others shall file documents as specified 
by sections 3.74, 3.80 and 3.408, subsection (b), footnote 3, 
Rules of Practice and Procedure, respectively.) 

7. (a) Do the reports filed by applicant under sec. 1.361 
of the Rules of Practice and Procedure reflect substantially 
applicant’s status with regard to all conditions stated in 
such reports as of the date this application was executed? 2 
(Answer yes or no) Yes 

(b) If not, submit a separate statement herewith show¬ 
ing changes. 

i Name of applicant must be identical with that shown in current license. 

- Action upon this application will be held in abeyance, pending the filing 
of such reports, if delinquent. 


(c) Has applicant filed the report and the necessary sup¬ 
plemental reports required by sec. 43.1 of the Rules? j 
(Answer yes or no) Yes 

8 8. (a) Is applicant now, or has applicant been, 

party to a proceeding in any Federal court involving 
the monopolizing of, or the attempt to monopolize, radio 
communication, directly or indirectly, through control of 
the manufacture or sale of radio apparatus, by exclusive 
traffic arrangements, or by any other means, or of using 
unfair methods of competition? (Answer yes or no) No 
(b) Is applicant directly or indirectly controlled by any 
person involved in such proceeding? (Answer ves or no) i 
No ' ! 

9. (a) In what respect, if any, does the apparatus, an¬ 
tenna, or technical operation differ from that described 
in the last application for license or renewal of license? 
(If none, so state) None 

(b) If any changes whatsoever have been made in the 
fundamental audio or radio circuit of the transmitter or in 
the coupling and phasing equipment affecting the schematic 
diagram heretofore filed with the Commission, the applicant 
represents that there is attached an accurate corrected dia-1 
gram. (If none, so state) None 

10. Specify actual minimum periods during the regular 
broadcast day (6 a.m. to 12 midnight, local standard time)! 
the station has been operated since the effective date of 
existing license: 8 

Total 

Minim um 

Hours 


Before 6 p.m. 

After 6 p.m. 

Daily 

Sunday 7.30 am — 6.00 pm 

6.00 pm —1.00 am 

17i4j 

Monday 6.00 am — 6.00 pm 

6.00 pm — 1.00 am 

19 

Tuesday “ 

a , 

19 

Wednesday “ 

tt 

19 

Thursdav “ 

•/ 

tt 

19 

Friday 

a 

19 

1 

Saturday “ 

tt 

19 

1 


2 If minimum hours operated each day are not in compliance with sec. 3.71 
of the Holes, attach hereto a statement of explanation. 
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11. Under existing license— 

(a) State average number of hours per month devoted 
to commercial programs 250 

(b) State average number of hours per month used in 
advertising any business (other than broadcasting) in which 
applicant is engaged either directly or indirectly None 

i (c) State average number of hours per month devoted 
to chain programs, specifying the network organization fur¬ 
nishing same.: 

Commercial Programs Sustaining Programs 
229 hrs. 167 hrs. 

Furnished by Columbia Broadcasting System 

9 (d) State the average percentage of time per 

month (combined total should equal 100 percent) de¬ 
voted to— 

! Commercial Programs Sustaining Programs 


1. Entertainment 

37.5 

1. Entertainment 

21.4 

2. Educational 


2. Educational 

6.7 

3. Religious 


3. Religious 

4.0 

4. Agricultural 


4. Agricultural 

5.4 

5. Civic 4 


5. Civic 4 

3.6 

6. Governmental 5 


6. Governmental 5 

12.1 

7. News 

6.8 

7. News 

2.5 

8. 


8. 


9. Total 

44.3 





9. Total 

55.7 


12. (a) Are phonograph records used? Yes If so, state 
average number of hours per month 10 
i (b) Are any other mechanical records (electrical tran¬ 
scriptions, etc.) used? Yes If so, state average number of 
hours per month 40 

5 Include in this item all municipal, state, and federal programs, including 
political or controversial broadcasts by public officials, or candidates for public 
office, and regardless of whether or not the programs included under this item 
are entertainment, educational, agricultural, etc., in character. 

4 Include in this item fraternal, chamber of commerce, charitable, and other 
civic but nongovernmental programs. 
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13. 6 (a) Set forth fully any respects in which the char¬ 
acter of the program service proposed is different from that 
carried on under the existing license as reflected in your 
answer to section 11. Time devoted to civic and govern¬ 
mental programs increased, at the expense of entertain¬ 
ment. This trend wil undoubtedly continue. 

(b) Attach copies of all contracts or give the substance 
of all understandings of a general nature affecting program 
service, including (1) chain broadcast contracts, (2) tran¬ 
scription service contracts, (3) bulk time sales contracts, 1 
and (4) contracts or understandings which confer upon] 
persons other than the licensee (or employees thereof enn 
tirelv under the direction of the licensee) any power oil 
authority with respect to the selection or production of 
programs or the sale of time, even though ultimate deter4 
mination with respect to such matters is retained by the 
licensee. Exhibit A, attached 

14. 6 Set forth in an exhibit the name, address, citizenship 
and experience of each employee of the station having any 
responsibilities in connection with the technical operation 
or with programs, showing the position and duties of eac!*. 
On file, Exhibit C. File No. Bl-R-253, application for re¬ 
newal of license, filed April 29,1941; no change in executive 
staff and only minor changes in remainder of staff sinc£ 

filing. 

10 15. Applicant's last application for station license 

is to be considered as part of this application and th,le 
truth of the statements therein contained is hereby reaf¬ 
firmed, except insofar as the contrary expressly appeals 
herein, and in the following particulars. None 

16. Applicant waives any claim to the use of any particu¬ 
lar frequency, or of the ether, as against the regulatory 
power of the United States, because of the previous use 

B Any document already on file with the Commission may be incorporated 
as part of this application by reference if accompanied b}’ a statement that 
there has been no change therein since the date of filing, and provided that 
the reference is sufficiently complete by date of filing, file number and appli¬ 
cation in connection with which filed, to permit identification. 
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of the same, whether by license or otherwise, and requests 
a renewal of its existing license in accordance with this 
application. 

Dated this 28th day of September, 1942. 

WOKO, Inc. 

(Must correspond with item 1) Applicant. 

By HAROLD E. SMITH 

Sec’y-Treas. Official 

(Be sure all necessary information is furnished and all 
questions are fully answered. If any portions of the appli¬ 
cation are not applicable, specifically so state, and show 
reasons therefor. Defective applications may be returned 
without consideration.—section 1.72, Rules of Practice and 
Procedure.) 

State of New York, 

County of Albany , ss: 

(sworn upon his oath, 

Harld E. Smith, being first duly (affirmed according to 
law, deposes and says that he is the Secretary-Treasurer 
of the above-named applicant, and that the facts stated in 
the foregoing application, and all exhibits attached thereto, 
are true of his own knowledge, except as to such statements 
as are therein stated on information and belief, and as to 
such statements he believes them to be true. 

| HAROLD E. SMITH 

Affiant 7 

Subscribed and sworn to before me this 28th day of Sep¬ 
tember, 1942. 

DETJEL RICHARDSON 

Notary public 

(Seal) 

* Must be subscribed and verified by party applicant, by one of the parties 
if wore than one, by an officer if applicant is a corporation, or by attorney 
of applicant only under the provisions of section 1.121 which must be fully 
explained. 
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(Notary public’s seal must be affixed where law of jurisdic¬ 
tion requires, otherwise state that law does not requirb 
seal.) 

My commission expires March 30,1943. 

11 United States of America 

Federal Communications Commission 

i 

F.C.C. Form 335 Call letters WOKO 

May, 1941 ! 

Supplement Concerning Chain Broadcasting to Application 
for Standard Broadcast Authorization 

(Submit in triplicate to Federal Communications Com¬ 
mission, Washington, D. C. Swear to at least two copies.) 


1. Name of applicant WOKO, Inc. 

Post office address: Street and number 8 Elk Street 

City Albany State New York 

2. Give date and file number of each application pending 
before the Federal Communications Commission. 

Application—Modify C. P. for new frequency and power 
Date—June 27,1941 File No.—Bl-P-3238 

Application—Renewal of license, WOKO Date—Sep¬ 
tember 28, 1942 File No.—Bl-R-253 

3. Specify which of the foregoing applications this foriii 
is submitted to supplement—Renewal of license, Bl-R-253 

4. (a) Has applicant any contract, arrangement o;r 
understanding, express or implied, with a network organi¬ 
zation or the broadcasting of chain programs? Yes 

(b) Does applicant, in the event the application supple¬ 
mented by this form is granted, propose to broadcast net¬ 
work programs? Yes 

(If applicant, prior to being notified of Commission 
action on the application supplemented by this form, 
changes his proposal with respect to broadcasting network 
programs or enters into any arrangement or any change 
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in arrangement with a network organization for the broad¬ 
casting of chain programs, F.C.C. Form 335 must be filed 

as an additional supplement to the application.) 

• ••••••••• 

5. If network programs are to be broadcast, state ar¬ 
rangements under which they are to be obtained and attach 
copies of any contractual arrangement which may have 
been made. If the arrangement is based on an oral under¬ 
standing, a written statement of the arrangement should 
be admitted. 1 Copy of contract with Columbia Broadcast¬ 
ing System last filed with Form No. 335, accompanying 
application for renewal of license filed April 29, 1941, File 
No. Bl-R-253; no change. Standard CBS network contract, 
made June 10, 1940, signed by H. V. Akerberg, Vice-Pres. 
for CBS, and Harold E. Smith, SecV-Treas. for WOKO 
Inc. 

12 Dated this 28th day of September, 1942. 

WOKO, Inc. 

(Must correspond with item 1) Applicant 

Bv HAROLD E. SMITH 
Sec’y-Treas. 

Official 


State of New York, 

County of Albany, ss: 

Harold E. Smith being first duly (sworn upon his oath, 
affirmed according to law’), deposes and says that he is the 
Secretary-Treasurer of the above-named applicant, and 
(If applicant is not an individual, state relation of affiant 
to applicant) 

1 If any of the documents required to be furnished under this paragraph are 
already on file with the Federal Communications Commission, in lieu of re¬ 
filing same, the applicant may incorporate same herein by reference, provided 
that such reference must include: (1) the date of filing; (2) identification 
of the requirement of the Federal Communications Commission pursuant to 
which it was filed (i. e., Rule No., Order No., or name and date of applica¬ 
tion form) and (3) a clear identification of the document referred to show¬ 
ing: (a) its character; (i. e., affidavit, letter, contract, or report); (b) date 
the instrument was written or executed; (c) the name or names of the affiant, 
writer and/ contracting parties; and (d) a brief summary of the content 
or subject of such instrument. 
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that the facts given in the foregoing statement, and all exj 
hibits attached thereto, are true of his own knowledge; 
except as to such statements as are therein stated on infori 
mation and belief, and as to such statements he believes 
them to be true and that the information submitted herein 
is full and complete. 

HAROLD E. SMITH 
Afficmt 2 

I 

Subscribed and sworn to before me this 28th day of Sep¬ 
tember, 1942. 

DEUEL RICHARDSON j 
(Seal) Notary Public 

(Notary public’s seal must be affixed where few of juris¬ 
diction requires, otherwise state that law does not require 
seal.) ' 

j 

My commission expires March 30,1943. 

2 Must be subscribed and verified by party applicant, by one of the parties 
if more than one, by an officer if applicant is a corporation, or by attorney 
of applicant only under the provisions of section 1.121 which must be fuljy 
explained. 

I 

I 

Notice of Designation for Hearing of Application for j 

Renewal of License. 

15 Federal Communications Commission 66038 

Washington, D. C. 

Notice. 

Docket No. 6486 
File No. Bl-R-253 

In re application of W 0 K 0, Incorporated (WOKO) j 

i 

Dated September 28, 1942 

For Renewal of License (Main & Auxiliary) 

Class of Service Broadcast 
Class of Station Broadcast 
Location Albany, New York 
Operating Assignment Specified 


i 
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Frequency 1460 kc 
Power 500 w night; 1 kw day 
Auxiliary 500 w night and day 
Hours of Operation Unlimited 

You are hereby notified that the Commission has exam¬ 
ined the above-described application and has designated the 
matter for hearing for the following reasons: 

1. To determine whether the representations and state¬ 
ments made to the Commission or its predecessors, the 
Federal Radio Commission, by the licensee, its officers, 
directors, stockholders, or agents, with respect to the owner¬ 
ship or transfer of, subscription to, or consideration paid 
for the stock of WOKO, Inc., truly and accurately reflect 
the facts. 

2. To determine all the circumstances and conditions 
under which the stock of WOKO, Inc., has been issued, 
transferred or assigned. 

3. To determine whether or not the applicant is qualified 
to continue the operation of Station WOKO. 

4. To determine whether, in view of the facts adduced 
under the foregoing issues, public interest, convenience 
and necessity would be served by a grant of this appli¬ 
cation. 

The application involved herein will not be granted by 
the Commission unless the issues listed above are deter¬ 
mined in favor of the applicant on the basis of a record 
duly and properly made by means of a formal hearing. 

The applicant is hereby given the opportunity to obtain 
a hearing on such issues by filing a written appearance in 
accordance with the provisions of Section 1.382(b) of the 
Commission's Rules of Practice and Procedure. Persons 
other than the applicant who desire to be heard must file 
a petition to intervene in accordance with the provisions 
of Section 1.102 of the Commission’s Rules of Practice and 
Procedure. 
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15A The applicant’s address is as fallows: 

WOKO, Incorporated, 

Radio Station WOKO, 

Radio Center, 8 Elk Street, 
Albany, New York. 

Dated at Washington, D. C. Jan 26 1943. 

By the Commission, 

T. J. SLOWTE, 

Secretary. 

Copies mailed to: 

Applicant—Geo. 0. Sutton, 1030 National Press Bldg. 

One copy to Lillian Watson for Fed. Reg. 

16 Rules referred to in attached Notice 

Section 1.382 (b) In order to avail bimself of the oppor¬ 
tunity to be heard, the applicant, in person or by his attor¬ 
ney, shall, within 15 days of the mailing of the notice of 
designation for hearing by the Secretary, file with the Com¬ 
mission a written appearance stating that he will appear 
and present evidence on the issues specified in the staten 
ment of reasons furnished by the Commission on such date 
as may be fixed for the hearing. In cases other than stand¬ 
ard broadcast, high frequency broadcast, international 
broadcast and television, the applicant will accompany hisj 
appearance with an additional copy of his application and 
supporting documents. 

Section 1.102 Intervention. Petitions for intervention 
must set forth the grounds of the proposed intervention, 
the position and interest of the petitioner in the proceed¬ 
ing, the facts on which the petitioner bases his claim that 
his intervention will be in the public interest and must be 
subscribed and verified in accordance with Sec. 1.122. The 
granting of a petition to intervene shall have the effect o|f 
permitting intervention before the Commission but shall 
not be considered as any recognition of any legal or equi¬ 
table right or interest in the proceeding. The granting of 
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such petition shall not have the effect of changing or en¬ 
larging the issues which shall be those specified in the Com¬ 
mission’s notice of hearing unless on motion the Commis¬ 
sion shall amend the same. 

Section 1.122 Pleadings. All pleadings (not including 
applications or amendments thereto) filed by any party 
represented by an attorney, shall be signed by at least one 
attorney of record in his individual name, whose address 
shall be stated. A party who is not represented by an 
attorney shall sign and verify his pleading and state his 
address. Except when otherwise specifically provided by 
rule or statute, pleadings signed by the attorney for a 
party need not be verified or accompanied by affidavit. The 
signature of an attorney consitutes a certificate by him 
that he has read the pleading; that to the best of his knowl¬ 
edge, information, and belief there is good ground to sup¬ 
port it; and that it is not interposed for delay. If a plead¬ 
ing is not signed or is signed with intent to defeat the pur¬ 
pose of this rule, it may be stricken as sham and false and 
the matter may proceed as though the pleading had not 
been served. For a wilful violation of this rule an attorney 
may be subjected to appropriate disciplinary action. Simi¬ 
lar action may be taken if scandalous or indecent matter is 
inserted. 

• » •••••••• 

18 Notice of Appearance and Statement of Facts 

Comes now the applicant above-named and states that 
it will appear and desires to be heard in connection with 
the above-entitled application for renewal of license and 
that it expects to prove the following facts at the hearing 
thereon. 

1. That the representations and statements made to the 
Commission or its predecessors, the Federal Radio Com¬ 
mission, by the licensee, its officers, directors, stockholders, 
or agents, with respect to the ownership or transfer of, 
subscription to, or consideration paid for the stock of 
WOKO, Inc., truly and accurately reflect the facts. 
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2. That it will truly and accurately present all the cir¬ 
cumstances and conditions under which the stock of 
WOKO, Inc., had been issued, transferred or assigned. 

3. That the applicant is qualified- to continue the opera¬ 
tion of Station WOKO. 

4. That public interest, convenience and necessity would 
be served by a grant of this application. 

Respectfully submitted, 

WOKO, Inc. 

HAROLD E. SMITH 

I 

The applicant’s address is as follows: 

W 0 K 0, Inc. 

Radio Station WOKO 
Radio Centre, 8 Elk Street 
Albany, New York 

• • * * • • • • • • j 

35 Petition to Amend and Enlarge the Issues 

Comes now WOKO, Incorporated, licensee of Radio Sta¬ 
tion WOKO, Albany, New York, by its attorney, George 0. 
Sutton, and requests that the Notice of Hearing in the 
above-styled docket case issued by the Commission under 
date of January 26, 1943, be amended and enlarged to in¬ 
clude the following issues, or issues similar in substance! 
thereto: 

1. To determine the nature, character and extent of the! 
program service rendered by Station WOKO in the past, 
as well as that which is proposed to be rendered in the! 
future. 

2. To determine the nature, character and extent of the 
activities and/or policies of the licensee, its officers, direc¬ 
tors, stockholders, agents, and/or employees, with respect 
to the operation of the station, the public service rendered; 
thereby, and the response of the public to such activities 
and/or service in the past, and the proposals for future! 
policies, activities and operation. 


28 


\ 


In support of this request to amend and enlarge the 
issues, it is respectfully shown unto the Commission: 

|1. That the Commission by its action in designating the 
above-styled application for hearing questions whether or 
not the operation of Station WOKO has served and 
36 will continue to serve the public interest, conven¬ 
ience and necessity. 

2. That it is not clear to the petitioner, based upon the 
issues set out in the Notice of Hearing, whether the Com¬ 
mission is attempting to make a determination that the 
future operation of the station will or will not be in and 
serve the public interest, convenience and necessity, with¬ 
out affording petitioner an opportunity to show the pro¬ 
gram and public service that has been rendered in the past 
by Station WOKO and that which it proposes for the 
future; hence, this request to include specific issues which 
will permit introduction of evidence bearing on this 
subject. 

3. That petitioner herein believes that in order for the 
Commission to make a determination as to whether the 
continued operation of Station WOKO will serve the pub¬ 
lic interest, convenience and necessity, the Commission 
must not only take into account the past activities of the 
officers, directors, stockholders or agents of the licensee 
corporation, but must also consider the program and pub¬ 
lic service that has been rendered by the station, and that 
which is proposed to be rendered by it in the future. The 
activities and/or policies to be pursued in the future by the 
licensee and by its officers, directors, stockholders, agents, 
and/or employees are just as important as those in the 
past. The program service which is broadcast by a station 
and the public response thereto is the essence of any con¬ 
sideration and determination by the Commission as to what 
will or will not serve the public interest, convenience and 
necessity. The program service of a station cannot be 
overlooked or bypassed. The Communications Act of 1934 
requires that the Commission take into account numerous 
factors, such as the legal, technical and other qualifications 


29 


of the applicant, including the programs that have been 
broadcast in the past, as well as those to he broad- 
37 cast in the future, before it reaches the legal con¬ 
clusion that the granting or denial of an application | 
will serve the public interest, convenience and necessity. ! 
This yardstick may not be so restricted as to make the 
phrase meaningless, or to deprive the applicant of making! 
a proper showing that even though one or more of its offi- | 
cers, directors or stockholders may have been misguided I 
or made mistakes, nevertheless, the program service it has j 
rendered has served public interest, convenience and neces¬ 
sity, and its plans and policies for the future operation of j 
the station will continue to serve the public interest, con¬ 
venience and necessity. Not only have the courts enun-l 
ciated such principles and doctrines, hut the Commission! 
itself has followed such a policy in the past. 

Wherefore, it is respectfully prayed that the Commission 
amend and enlarge the Notice of Hearing in Docket Noj 
6486, File No. Bl-R-253, dated January 26, 1943, to includ^ 
the following issues, or issues similar in substance thereto j 

1. To determine the nature, character and extent of thd 
program service rendered by Station WOKO in the past, as 
well as that which is proposed to be rendered in the future). 

2. To determine the nature, character and extent of the 
activities and/or policies of the licensee, its officers, direc¬ 
tors, stockholders, agents, and/or employees, with respedt 
to the operation of the station, the public service rendered 
thereby, and the response of the public to such activities 
and/or service in the past, and the proposals for future 
policies, activities and operation. 

I 

Respectfully submitted, 

WOKO, INCORPORATED \ 

By: GEO. 0. SUTTON 
Its Attorney 

1030 National Press Buildihg 
Washington, D. C. 

June 26, 1943. 

i 

\ i 

i 

i 
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38 Order 

The Commission having under consideration the petition 
of WOKO, Inc., for leave to amend and enlarge the hear¬ 
ing issues as now designated on the above entitled appli¬ 
cation, and 

It Appearing that the hearing issues now designated by 
the Commission are broad enough to permit, within reason¬ 
able bounds, the introduction of the evidence suggested by 
the proposed issues of the petitioner, and that the re¬ 
quested amendment and enlargement of the hearing issues 
is therefore unnecessary. 

It is Ordered, This 30th day of June, 1943, that the peti¬ 
tion Be, and the Same Is Hereby, Denied. 

By the Commission, Paul A. Walker, Commissioner. 

T. J. SLOWIE 
Secretary 

1650 Proposed Findings of Fact and Conclusions of 

the Commission 

Findings of Fact 

1. This proceeding arose upon the application of WOKO, 
Inc., hereinafter referred to as the applicant, for renewal 
of license, for the operation of Station WOKO, Albany, 
New York. Said application was designated for hearing 
and heard on July 1, 2, 3, 5 and 22, August 3, September 
20, 21 and 22, 1943, to secure evidence on the following 
issues which were set forth in the notice of hearing: 

(1) To determine whether the representations and state¬ 
ments made to the Commission or its predecessor, the Fed¬ 
eral Radio Commission, by the licensee, its officers, direc¬ 
tors, stockholders, or agents, with respect to the ownership 
or transfer of, subscription to, or consideration paid for the 
stock of WOKO, Inc., truly and accurately reflect the facts. 

(2) To determine all the circumstances and conditions 
under which the stock WOKO, Inc., has been issued, trans¬ 
ferred or assigned. 
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(3) To determine whether or not the applicant is quali¬ 
fied to continue the operation of Station WOKO. 

(4) To determine whether, in view of the facts adduced 
under the foregoing issues, public interest, convenience 
and necessity would be served by a grant of this applica¬ 
tion. 

1651 2. The applicant is a New York corporation au¬ 

thorized to issue 1,000 shares of no par value com-! 
mon voting stock. The record holders of such stock and 
the officers and directors of the corporation at the date of ! 
the hearing were: 

Harold E. Smith Sec.-Treas., Dir. & Gen¬ 
eral Manager 255 shares 25%% 

Raymond M. Curtis Pres. & Dir. 255 shares 25%% 

The Press Company, Inc. 250 shares 25% 

R. K. Phelps 240 shares 24% 

Deuel Richardson V. Pres. & Assistant .... 

Manager 

3. The principal stockholders in the applicant corpora-) 
tion are also stockholders in The Adirondack Broadcasting 
Company, Inc., a New York corporation, licensee of Statioi^ 
WABY, Albany, New York. Said corporation is author^ 
ized to issue 200 shares of common voting stock. The dis4 
tribution thereof and the officers and directors of said cor-t 
poration as shown by records of the Commission at the 
date of this hearing were: 


Harold E. Smith Pres., Treas. & Dir. 52% shares— 26%% 

Raymond M. Curtis V. Pres. & Dir. 52% shares— 26% % 

The Press Company, Inc. . 30 shares— 15% 

O. T. Griffin Director 15 shares— 7%% 

Rensselaer Polytechnic 

Institute of Troy . 50 shares— 25% i 

A. J. McDonald Sec. & Dir. .... .. j 

i 

i 


4. The offices of applicant corporation and the licensee 
of Station WABY are located in the same building which 
is owned by the applicant corporation. The business 
offices of the two stations are located in the same room; the 
same department conducts sales for both stations; the 
studio manager, the woman’s program editor, and the 
orchestra leader and musicians are shared by both stations. 
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5. Station WOKO was formerly located at Poughkeepsie, 
New York, and was licensed to the Hudson Valley Broad¬ 
casting Company, a copartnership composed of 

1652 Harold E. Smith and Raymond M. Curtis. It shared 
time with Stations WHEC, WHEB and WHCS and 
had no network affiliation. On November 25, 1930, an ap¬ 
plication was granted to move the station to Albany, New 
York, and operation in that city was authorized on April 
17, 1931, Special Experimental Authority for unlimited 
time operation of Station WOKO was granted March 24, 
1931, and by successive extensions this authority was con¬ 
tinued to May 1, 1934, when the station was licensed on a 
regular basis for such operation. 

6. The operation of Station WOKO at Poughkeepsie was 
a losing venture. Mr. Curtis was unwilling to continue 
paying his portion of the losses and suggested that the 
station license be surrendered which Mr. Smith was unwill¬ 
ing to do, and he decided to investigate the possibility of 
securing a network affiliation. In furtherance of this idea, 
he went to New York the latter part of 1929, where he in¬ 
terviewed Mr. Sam Pickard, Vice-President in charge of 
station relations of the Columbia Broadcasting System 
(hereinafter referred to as Columbia), and made known the 
desire to secure an affiliation with Columbia for Station 
WOKO. Mr. Pickard advised him that Columbia would 
not be interested in said affiliation as long as the station 
was located at Poughkeepsie and suggested its removal to 
Albany, and the possibility of securing unlimited time. He 
stated that if this were done, Columbia would be interested 
in having Station WOKO as an affiliate. 

7. Mr. Smith was not financially able to carry out the 
suggestions made by Mr. Pickard relative to moving the 
station to Albany and Mr. Curtis was unwilling to finance 
the suggested move. Therefore, with a view of carrying 
out Mr. Pickard’s suggestions, Mr. Smith went to Albany 
and had a conference with Arthur D. Hecox, managing edi¬ 
tor and treasurer of The Press Company, Inc. (hereinafter 
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referred to as The Press), newspaper publishers, concern¬ 
ing the contemplated removal of Station WOKO to Albany, 
financial assistance for such move, and an arrangement 
whereby The Press might secure an interest in the station. 
During this conference, Mr. Hecox was informed of tie 
conference with Mr. Pickard relative to possible Columbia 
affiliation and unlimited time operation. 

8. Shortly after the conference, referred to above, Mr. 
Pickard wrote a letter to Mr. O’Neil, Vice-Pesident of the 
United Hotel Corporation, concerning the possibility taf 
securing studio space for Station WOKO in the Hotel Ten 
Eyck at Albany, and thereafter, Mr. Smith, with the knowl¬ 
edge of Mr. Curtis, called upon Mr. O’Neil relative thereto. 
An agreement was reached whereby studio space would be 
furnished in return for certain broadcast announcements 
relative to the hotel. 

9. A second conference was held in Albany which was 
attended bv Mr. Smith, Mr. Curtis, Mr. Hecox and M r - 
Riley, attorney for The Press, at which the question of 
finances and the possibility of The Press securing an inter¬ 
est in Station WOKO were discussed. The parties 

1653 tentatively agreed that a corporation to operate Sta¬ 
tion WOKO be formed with a capital stock of 1,000 
shares; that 250 shares of said stock be held in the treas¬ 
ury; that The Press be given an option for one year to 
purchase the same; that the remaining 750 shares be issued 
in equal amounts to Mr. Smith and Mr. Curtis; that the 
proposed corporation arrange to borrow $30,000 (later in¬ 
creased to $35,000) at the National Commercial Bank and 
Trust Company, Albany, New York, on a note of the pro¬ 
posed corporation, to be endorsed by The Press; and that 
the stock of Mr. Smith and Mr. Curtis be held by it as Col¬ 
lateral security for its endorsement. 

10. There followed other conferences to complete the pro¬ 
posed transaction, and Mr. Pickard was kept fully advised 
by Mr. Smith concerning all matters relating to the pro¬ 
posed move of Station WOKO to Albany. Following Ithc 


I 
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tentative agreement, referred to above, Mr. Smith received 
a preliminary contract dated August 12, 1930, signed by 
Mr. Pickard as Vice-President of Columbia, in which it 
was stated that Columbia service would be made available 
to Station WOKO, if and when it were moved to Albany. 

11. At one of the many conferences held between Mr. 
Smith and Mr. Pickard concerning the proposed removal of 
Station WOKO to Albany, Mr. Pickard stated that he 
would like to have a 25% interest in the station or the pro¬ 
posed corporation. Mr. Smith would not agree to give Mr. 
Pickard such interest as he and Mr. Curtis would have only 
75% interest in the proposed corporation, and if they gave 

him a 25% interest, they would lose control thereof, which 
they were unwilling to do. It was finally agreed that Mr. 
Pickard would be given a 24% (240 shares) stock interest 
in the proposed corporation, and that Mr. Pickard would 
help to secure Columbia affiliation for Station WOKO, fur¬ 
nish, without charge, experienced Columbia engineers to 
construct the station at Albany, supply a grand piano, and 
also supply newspaper publicity when the station was 
opened at Albany. Mr. Pickard was told that said stock 
would have to be deposited with The Press as collateral for 
the proposed bank loan. Thus the stock of the proposed 
corporation, if and when chartered, would be distributed as 
follows: Mr. Pickard, 24% ; The Press, an option for 25% ; 
Mr. Smith, 25%%; and Mr. Curtis 25%%. 

12. The Columbia affiliation for Station WOKO was se¬ 
cured and the services of its engineers promised by Mr. 
Pickard were supplied. When the station was ready to 
commence operation at Albany, Mr. Pickard caused an 
advertisement thereof, which cost approximately $1,000, to 
be published in the Albany Evening News. However, said 
advertisement was charged to WOKO, Inc. Thereafter 
Mr. Pickard stated that if WOKO, Inc. would pay this bill, 
he would give the corporation a $1500 grand piano, and the 
matter was so adjusted. Mr. Pickard suggested that the 
24% (240 shares) stock interest, which had been promised 
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to him, be issued, 14% to himself and 10% to Lawrence j 
Lowman, another Vice-President of Columbia. All of the | 
dealings concerning this stock were between Mr. Smith and 
Mr. Pickard. 

1654 13. On December 3, 1930, a contract was entered \ 

into between The Press and the Hudson Valley j 
Broadcasting Company which embodied the tentative 
agreement reached between the parties, heretofore referred j 
to. This contract was superseded by one executed on ! 
January 15, 1931, by The Press and WOKO, Inc. The lat¬ 
ter had been incorporated on December 9,1930, and author- i 
ized to issue 1,000 shares of no par value voting stock. Mr. 
Smith, Mr. Curtis and Mr. Hecox were the incorporators I 
and also the first directors. Mr. Smith and Mr. Curtis j 
were issued 750 shares (75%) of such stock in equal ! 
amounts and 250 shares (25%) were retained in the cor¬ 
porate treasury, subject to the option held by The Press. 

14. The 240 shares of stock in WOKO, Inc., transferred j 
to Mr. Pickard, have been issued and reissued on various j 
dates and to various persons, all of which, together with 
the stock issued to other stockholders and also the stock- j 
holders of record as of the date of hearing, are shown as 
follows: 


i 

i 

i 
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Cert. Shra 

Date 

Issued to 

Endorsed 

Held by 

Re-isnce Bed. TTld*’ 

1 

255 

12/16/30 

Curtisi 

To Press? 

Press 







1/16/31 




% 

2 

70 

i i 

« 

To 8. Pickard 3 
1/16/31 

a 




3 

50 

ii 

a 

To Lowman 4 * 

ii 








1/16/31 





4 

255 

it 

Smith 8 * 10 11 

In blank 

ii 



Smith 

5 

70 

ii 

tt 

To S. Pickard 

ii 








1/15/31 





6 

50 

ii 

ii 

To Lowman 

ii 








1/31/31 





7 

70 

10/23/31 

S. Pickard 

To F. Pickard 
10/28/31 

i t 

For 

#2 


8 

50 

a 

Lowman 

To F. Pickard 

i i 

i i 

#3 






11/4/31 




9 

70 

11 

S. Pickard 

To F. Pickard 

i t 

ii 

#5 




• 


10/28/31 




10 

50 

a 

Lowman 

To F. Pickard 

i i 

ii 

#6 






11/4/31 




11 

250 

8/29/32 

Press 6 





Press 

12 

255 

10/29/32 

Curtis 


Curtis 

ii 

#1 

Curtis 

13 

240 

8/30/32 

F. Pickard 7 

To Smith® 

F. PickaTd 

ii 

#7, 8, 9 






1/30/33 



&10 


14 

240 

2/ 2/33 

Smith 

In blank 

2/2/33 

F. Pickard 

For 

#13 


15 

80 

6/18/34 

F. Pickard ^ 






16 

80 

11 

Esspick Corp.9 

>.To Phelps 

S. Pickard 

► “ 

#14 





1 

7/2/34 




17 

80 

11 

Ssuapiek. Corp.10^ 


J 



• 

18 

240 

7/ 2/34 

Phelps 1 2 1 

In blank 

S. Pickard 

a 

#15 

Phelps 

. • 




10/29/34 



16 & 17 


1 Raymond M. Curtis. 

2 The Press Company, Inc. 

3 Sam Pickard. 

4 Lawrence Lowman. — 

8 Harold £. Smith. 

« Option exercised. Consideration paid, $25,000 cash. 

2 Francke P. Pickard, wife of Sam Pickard. Stock of Mr. Lowman 
(Certificates 8 and 10) was acquired by Sam Pickard and given to Mrs. 
Pickard. 

8 This stock held of record by Smith from 2/2/33 until 6/18/34 at the 
request of Sam Pickard. 

s Esspick Corporation) Corporations controlled by S. & F. Pickard Cer¬ 
tificates. 

10 Sampk-k Corporation) 15, 16, and 17 issued at directions of S. Pickard. 

11 Bichard K. Phelps, brother-in law of Sam Pickard. 





15. The certificates representing the stock (240 shares)! 
in WOKO, Inc., which had been promised to Mr. Pickard 
were not originally issued in his name and that of Mr. Low4 
man, because Mr. Smith wanted some assurance that MrJ 
Pickard would carry out his promise to secure a Columbia 
affiliation for Station WOKO. Consequently, said stock 
was, as shown by the foregoing chart, issued as follows: 

16. Certificates Nos. 2 and 3 to Mr. Curtis, and Nos. ^ 
and 6, to Mr. Smith for a total of 240 shares, were endorse4 
over to Mr. Pickard and Mr. Lowman, 140 shares to th^ 
former and 100 shares to the latter as Mr. Pickard wanted 
some evidence that the promise to give them such stock 
would be redeemed. This stock was thereafter deposited 
■with The Press as collateral security for its endorsement 
on the WOKO, Inc., note for $35,000. Thereafter, in ordeif 
to give Mr. Pickard further assurance that such promise 
would be redeemed. Certificates Nos. 7 and 9, each for 70 
shares, were issued to him and Nos. 8 and 10, each for 50 
shares, were issued to Mr. Lowman. These certificates 
were endorsed to Francke P. Pickard by Messrs. Pickard 
and Lowman, and thereafter delivered by Mr. Smith to Thi 
Press to be held as collateral in lieu of the original 
certificates. 

17. When the applicant corporation paid the note on 
which The Press was an endorser, all of the stock of the 
applicant held by it (750 shares) was released and deliv¬ 
ered to the record holders as follows: Mr. Curtis, 25t> 
shares; Mr. Smith, 255 shares; Mr. Pickard, 140 shares!; 
and Mr. Lowman, 100 shares. The stock so held by Mif. 
Pickard and Mr. Lowman was transferred by them tp 
Francke Pickard. Certificates Nos. 7, 8, 9, and 10 were sur¬ 
rendered, and Certificate No. 13 for 240 shares was issued 
to Mrs. Pickard. On January 30, 1933, Mrs. Pickard en¬ 
dorsed said certificates to Harold E. Smith in compliance 

with an agreement made between Mr. Pickard and 
1656 Mr. Smith that he would hold said stock for the 

Pickards, and on February 2, 1933, said certificate 
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was surrendered and Certificate No. 14 for 240 shares was 
issued in the name of Harold E. Smith. On the same date, 
he endorsed said certificate in blank and forwarded it to 
Mr. Pickard. Mr. Smith continued as record holder of said 
stock from February 2, 1933 to June 18, 1934, when Certifi¬ 
cate No. 14 was surrendered, and on instruction from Mr. 
Pickard, Certificates Nos. 15, 16 and 17, for 80 shares each, 
were issued to Francke Pickard, Esspick Corporation and 
Sampick Corporation, respectively. On July 2, 1934, Cer- 
tifiates Nos. 15, 16 and 17 were surrendered, and Certifi¬ 
cate No. 18 for 240 shares was issued in the name of R. K. 
Phelps. 

18. It is the contention of the applicant, through Mr. 
Smith, that when said certificate No. 18 for 240 shares of 
stock in the applicant was issued in the name of Mr. Phelps 
that Mr. Pickard stated that such stock was being given to 
Mr. Phelps; that the officers and agents of the applicant 
did not know that the Pickards were the beneficial owners 
thereof, and therefore could not report that fact to the 
Commission; that when said certificate was issued it was 
mailed to Mr. Pickard and thereafter business reports, 
notices of corporate meetings, correspondence relating to 
said stock, and dividends thereon, with exceptions which 
will be noted below, were mailed to Mr. Phelps in care of 
Mr. Pickard as he was considered to be “business man¬ 
ager” for Mr. Phelps. In considering such contention, the 
testimony of Mr. Smith in support thereof, and the proba¬ 
tive value, if any, to be accorded thereto, the facts set forth 
below should be considered. 

19. All dividend checks issued on the 240 shares of stock 
in the applicant corporation originally promised to be 
transferred to Mr. Pickard and which has been repre¬ 
sented at various times by certificates issued to Mr. 
Pickard, Mr. Lowman, Mrs. Pickard, the Esspick Corpora¬ 
tion, the Sampick Corporation, and Harold E. Smith, and' 
now represented by Certificate No. 18 issued in the name 
of R. K. Phelps, as heretofore shown, have been received 
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by, and deposited to the credit of Mr. or Mrs. Pickard. AH 
such checks were mailed in accordance with the instructions 

I 

noted above except one dated July 1, 1935, which was rje- 
ceived at the Phelps’ residence by Mrs. Phelps who en¬ 
dorsed thereon the name of R. K. Phelps, without liis 
knowledge or consent, and mailed it to Mrs. Pickard with 
the request that no other such checks he forwarded to Mr. 
Phelps, and another dated July 11, 1942 which was mailed 
to Mr. Phelps at the direction of Mr. Pickard, and which 
upon its being received at the residence of Mr. Phelps was 
mailed without endorsement by Mrs. Phelps to Mrs. 
Pickard. The direction of Mr. Pickard to mail said cheek 
to Mr. Phelps was issued shortly before his appearance hs 
a witness in Docket No. 5903, in re Station WGST, at which 
he was questioned concerning his radio interests. 

20. With the exception of the check dated July 1, 1935, 
noted above, and one dated January 3, 1935, hereinafter 
referred to, all checks for dividends, fourteen (14) in nupi- 
ber, on the stock recorded in the name of R. K. Phelps, 
have been received by Mrs. Pickard who endorsed therepn, 

without his knowledge or consent, the name of R. K. 
1657 Phelps as well as her name, and deposited the saine 

to the credit of herself or Mr. Pickard. Such in¬ 
dorsements so made of the name of R. K. Phelps and her 
name were made in a different style of handwriting. 

21. Certificate No. 18, referred to above, was mailed to 
Mr. Pickard, who in turn mailed it to Mr. Phelps on jor 
about September 22, 1934. It was retained by him until 
October 20, 1934, when it was endorsed in blank, at the re¬ 
quest of Mr. Pickard and returned to Mr. or Mrs. Pickard. 
During the latter part of 1934 Mr. Pickard requested Mr. 
Phelps to go to Lincoln, Nebraska, for the purpose of pur¬ 
chasing for him a radio station located in that city and on 
or about January 18, 1935, he sent to Mr. Phelps the check 
dated January 3, 1935, heretofore referred to, for $720Q.00 
to be used in connection therewith. This check was jde- 
posited by Mr. Phelps in a special account known as 


i 
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“Richard K. Phelps, Attorney for S. & F. Pickard.” 
Thereafter Mr. Phelps went to Lincoln in response to said 
request. However, he was unable to purchase the station 
and so advised Mr. Pickard. 

22. On or about March 1, 1935, Mr. Pickard advised Mr. 
Phelps that he was in need of money and asked him to re¬ 
turn the $7200.00 which he did on the above date. The 
stock in the applicant recorded in the name of R. K. Phelps, 
without his knowledge or consent, was so recorded at the 
direction of Mr. Pickard for the convenience of the Pick¬ 
ards and it has been, at all times since it was so recorded 
on July 2, 1934, owned by Mr. and/or Mrs. Pickard who 
have, as shown above, received all of the dividends thereon. 
This stock, and the dividends thereon were not given to 
Mr. and/or Mrs. Phelps by Mr. and/or Mrs. Pickard; this 
fact was admitted by Mrs. Pickard on more than one occa¬ 
sion to Mr. and Mrs. Phelps. This stock and the dividends 
thereon have never been owned or claimed by Mr. or Mrs. 
Phelps. When Mr. Phelps learned on information received 
from the Collector of Internal Revenue that said stock was 
recorded in his name he protested to the Pickards and de¬ 
manded that it be transferred to the real owner thereof. 

23. On June 28, 1943, a contract was entered into by and 
between Francke P. Pickard of Miami Beach, Florida, and 
Mary Belle Redden of Hendersonville, North Carolina for 
the sale of 240 shares of the capital stock of WOKO, Inc., 
held of record by R. K. Phelps for a consideration of 
$75,000. In this contract Mrs. Pickard represented that 
the stock certificate (No. 18) for said 240 shares had been 
endorsed in blank by R. K. Phelps, and that she was on 
the date of the contract the owner and holder thereof. Said 
certificate is now held in escrow pending the consent of 
the Commission to the transfer of said stock. 

24. From the very beginning of the transactions between 
Mr. Smith and Mr. Pickard concerning the stock referred 
to above, the latter has requested that his stock interest 
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be not disclosed, giving as bis reason therefor th^t 
1658 it might be embarrassing to him at Columbia and 
that it was unnecessary to report the stock interest 
of himself, Mr. Lowman, or other persons or corporations 
holding the same for him, to the Federal Radio Commis¬ 
sion as its rules did not require it. Mr. Smith testified thdt 
he relied on such advice. After the Federal Communica¬ 
tions Commission was established, Mr. Smith pointed oiit 
to Mr. Pickard that the new application forms required 
disclosure of all stockholders holding 10% or more of tlie 
applicant’s stock (as had the Federal Radio Commission 
forms), and he was again requested by Mr. Pickard not io 
disclose his stock interest as he did not want such fact 
made known to the Commission and Columbia. Upon the 
insistence of Mr. Smith, the 240 shares of stock (Certifi¬ 
cate No. 14) then held in his name for Mr. or Mrs. Pickard 
were transferred and, accordingly, Certificates Nos. 15, 16 
and 17 were issued as shown above. 

25. On December 10, 1930, the Hudson Valley Broad¬ 
casting Company filed an application, signed by Harold E. 
Smith, with the Federal Radio Commission, requesting 
authority to assign the license of Station WOKO to WOKQ, 
Inc. Paragraph 6 of said application reads: “State fa£t 
showing assignee’s financial responsibility with respect ^o 
operation of station described in this application.” In 
response thereto it was shown: “Mr. R. M. Curtis and 
H. E. Smith are principal officers and holders of 75% of 
stock of new corporation and will be actively connected 
with station as in the past several years.” It will be noted 
that the applicant failed to disclose in said application the 
following pertinent facts which should have been made 
known to the Federal Radio Commission: That WOKO, 
Inc., was being financed by The Press in that all of tjhe 
stock in said corporation held of record by Mr. Smith ajid 
Mr. Curtis (75%) had been pledged to, and was being h^ld 
by, The Press as collateral security for its endorsement of 
the WOKO, Inc., note for $35,000; that such stock wotild 
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be so held until said note was paid; that The Press held 
an option to buy the remaining 25% of such stock; and 
that 240 shares (24%) of the stock held by Mr. Smith and 
Mr. Curtis was to be assigned to Mr. Pickard or to someone 
named by him. 

26. From February 26, 1932 to February 26, 1934, in¬ 
clusive, the applicant filed with the Federal Radio Commis¬ 
sion five applications for renewal of license, all of which 
were signed by Mr. Smith as Secretary-Treasurer. In all of 
said application forms the following information was re¬ 
quested : * ‘ Give names and addresses and citizenship of all 
stockholders owning and/or voting 10% or more of appli¬ 
cant’s stock and percentage of stock held by each.” In the 
applications dated February 26, 1932 and July 28,1932, the 
response thereto was as follows: “75% of stock owned by 
Harold E. Smith and Raymond M. Curtis, each owning 
37%%. 25% held in treasury unissued. Americans.” In 
the remaining three applications dated January 19, 1933, 
July 31,1933, and February 26, 1934, the responses thereto 
were as follows: “75% of stock owned by Harold E. Smith 
and Raymond M. Curtis, each owning 37%%. 25% owned 
by Press Company, Inc.” Also, on May 21,1934, the 
1659 applicant filed with the Federal Radio Commission 
an application for a modification of radio-broadcast 
license, signed by Mr. Smith as Secretary-Treasurer, para¬ 
graph 6 of which read as follows: “The applicant’s last 
application for station license is to be considered as a part 
of this application and the truth of the statements therein 
contained is hereby reaffirmed except in so far as the con¬ 
trary expressly appears in this application.” Nothing to 
the contrary appeared therein. 

In connection with the above responses, disclosure was 
not made of the following facts: That during all of said 
period the stock interest of Mr. Smith and Mr. Curtis was 
25%% each and not 37%% as represented in said applica¬ 
tions and that Mr. Pickard and/or Mrs. Pickard held di- 
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rectly or indirectly 24% interest in the applicant corpora¬ 
tion. Furthermore, that during part of said period tlje 
Pickard stock was held of record by Mr. Smith; The Preis 
held an option to purchase the 25%> treasury stock; and the 
stock of Mr. Smith, Mr. Curtis and Pickard (amounting |o 
the authorized shares) 75% was hypothecated with Tlie 
Press as collateral for its endorsement on a note for 
$35,000 signed by the applicant. 

Mr. Smith admitted in this proceeding that representa¬ 
tions made to the Federal Radio Commission in varioqs 
applications between October 23, 1931 and July 1934, and 
specifically in an application for renewral of license dated 
July 26, 1932, relative to the stock distribution of the ap¬ 
plicant were not true. 

27. In an application for renewal of license filed by the 
applicant with this Commission, dated July 27, 1934, it 
reported, in response to the request therein for informa¬ 
tion concerning stockholders holding 10% or more of the 
applicant’s stock: Mr. Smith and Mr. Curtis held 25^% 
each and The Press 25%. No mention was made of fhe 
remaining 24% which had been assigned to R. K. Phelps 
on July 2, 1934 (Certificate No. IS). On September 21, 
1934 the applicant filed an application for modification of 
license. Paragraph 6 thereof reads as follows: “The ap¬ 
plicant’s last application for station license is to be consid¬ 
ered as a part of this application and the truth of the state¬ 
ments therein contained is hereby reaffirmed except in 1 so 
far as the contrary expressly appears in this application.” 
Nothing to the contrary appeared therein. 

28. From January 29, 1935 to September 28, 1942, the 
applicant filed with this Commission a total of 22 applica¬ 
tions consisting of 14 renewal applications, 4 applications 
for construction permits, 2 applications for licenses to 
cover construction permits, and 2 applications for modifi¬ 
cation of license, all of which either stated directly or by 
reference to other applications that the stockholders of 
WOKO, Inc., were as follows: H. E. Smith 25*4%; R.|M. 

j 
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Curtis 25 1 / 4%; The Press Company, Inc. 25%; R. K. 
Phelps 24%. 

29. On November 6, 1933, Mr. Smith testified at a 
1660 hearing involving an application by WOKO for a 
modification of its license (Docket No. 1899). In re¬ 
sponse to a question as to who owned the stock of WOKO, 
Inc., he answered: ‘‘Harold E. Smith, 50%; R. M. Curtis, 
25%; and The Press, 25%.” On the above date, the rec¬ 
ords of the applicant corporation disclose that Mr. Smith 
held of record 495 shares (49 1 /2%); Mr. Curtis 255 shares 
(25 1 / 4%) and The Press 250 shares (25%). The fact is 
that Mr. Smith was accommodation holder of 240 shares 
(24%) of such stock (Certificate 14) for Mr. or Mrs. 
Pickard. Mr. Smith admitted in the instant proceeding 
that he had endorsed said certificate in blank on February 
2, 1933, the date of issuance; that he had sent it to Mr. 
Pickard, and that it was held by Pickard at the date of 
said hearing. 

30. It is the contention of Mr. Smith that he had no defi¬ 

nite information concerning the identity of the beneficial 
owner of the 240 shares of stock held of record by R. K. 
Phelps until he received a letter from Mr. Pickard dated 
June 15, 1942, in which it was stated: • For personal 

reasons I transferred my stock to Mrs. Pickard who later 
requested you to transfer this stock to R. K. Phelps to hold 
as a matter of convenience to her. • • •” 

31. A member of the Law Department visited Station 
WOKO in December 1942, and requested the permission of 
Mr. Smith to examine his correspondence with Mr. Pickard 
relative to the Phelps stock. He asked if there was a file 
known as “Pickard” file and was advised that such a file 
had been kept, but it had been broken down, part of the 
contents placed in other files and part of it destroyed as it 
was the policy to destroy correspondence after three years. 
A search of the files disclosed only a copy of a letter from 
Mr. Smith to Mr. Pickard found in the “ Phelps’ * file. 
Thereafter, some such correspondence was found at vari- 


ous places and Mr. Smith produced part of it which he had 
found at his farm and his home. Some of the correspond-- 
ence between Mr. Smith and Mr. Pickard was admitted ih 
evidence in this record. The explanation offered by Mr; 
Smith at this hearing concerning some of it being found 
at his home and not in the station’s files was: That Mrl 
Richardson was in charge of the filing; that he (Smith) had 
received very little correspondence from Mr. Pickard; that 
he had been confined to his home by illness in 1938 and 
that such correspondence might have been referred to him 
there; or that on occasions letters from Mr. Pickard may 
have been carried home by him as they were of a personal! 
nature; and that such letters were inadvertently not re¬ 
turned to the office. 

32. In determining the probative value, if any, of the 
contention of Mr. Smith and his testimony in support 
thereof that he had no definite information as to the iden¬ 
tity of the beneficial owner of the Phelps’ stock prior to his 
being informed in the letter of June 15, 1942, referred tb 
above thereto, the facts shown below should be considered. 

33. A number of letters were written by Mr. 
1661 Smith, Mr. Pickard and other parties concerning 
the stock held of record by R. K. Phelps, some pf 
which were admitted in evidence in this proceeding, part 
thereof is here considered. The names of the parties, the 
date of the letters and excerpts therefrom are showjn 
below: 

Smith to Pickard, 9/22/34, enclosing Certificate No. 1i8 
issued to R. K. Phelps. 

Biller 1 to Smith, 3/3/38. “I have been instructed by Mr. 
Sam Pickard to write to you to advise me the total amouht 
of dividends paid to Mrs. Francke Palmer Pickard by your 
company during the calendar year 1937.” 

Smith to Pickard, 6/17/38, “At a director’s meeting 
yesterday a dividend of $14.00 per share was declared. En- 


i Billar and Snyder, New York accountants for Pickard. 
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closed is a check covering. While it may not pay off the 
mortgage on the old home, it ought to help a bit!’ ? 

Pickard to Smith, 10/8/38. “My chief worry is that we 
might lose CBS to a better station in that locality. I won¬ 
der if you and Curtis should go in and try to get our con¬ 
tract extended for a couple of years longer. If you want 
I will feel this situation out also.” 

Smith to Pickard, 10/12/38. “Of course, anything you 
can do to assist in connection with WOKO will be merely 
protecting your own interests as well as the corporation’s.” 

Pickard to Smith, 7/7/39. “* # # As I recall, you have 
always been consistent with a dividend check about this 
time of year. • * • How about declaring out what you can 
spare? About all the small stockholder can do is to let out 
a little squawk occasionally. * * * You should think twice 
before spending beyond our capital reserve. * * 

Smith to Pickard 12/18/39. This letter refers to an in¬ 
quiry from the Internal Revenue Officer about dividends 
paid on the Phelps’ stock. “It would be somewhat em¬ 
barrassing to reveal the actual owner of this stock, but we 
certainly don’t want to get involved in any investigation 
by the Internal Revenue Service.” 

Pickard to Smith 12/19/39. “* * * Let me know • • * 
when and how much you are going to be able to do on 
dividends.” 

Smith to Pickard, 12/29/39. “In regard to your stock 
now in the name of R. K. Phelps, as long as this matter has 
been placed before the Collector of Internal Revenue 
1662 of Kansas City, don’t you think it might be just as 
well to straighten the thing out at this end and trans¬ 
fer the stock to the name of Francke Pickard. • • # ” 

Biller to Smith, 12/21/39, “At the request of Mr. Sam 
Pickard, we have replied to the inquiry of the Collector of 
Internal Revenue of Kansas City, and enclose herewith a 
copy of our reply.” 

Biller to Collector of I. R., 12/21/39. “Although Mr. 
R. K. Phelps is the owner of record of the stock of WOKO, 
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Inc., in question, that stock is held by and owned by j 
Francke Palmer Pickard. * * * The stock in question was 
recorded in the name of R. K. Phelps for convenience only. 
He was never the owner of the stock, nor did he ever re¬ 
ceive any of the dividends. All dividends were received by 
Francke Palmer Pickard. * * *” 

Smith to Pickard, 1/12/40. “I feel sure you will be glad 
. to get the enclosed. The size of the dividend is not too bad 
when you considered that we built Radio Center only last 
year.” j 

Smith to Pickard, 5/7/40, requesting Mr. Pickard’s j 
assistance concerning Columbia contract. “You can do a j 
lot in this situation and I urge you to give us your help, in 
self interest, and for the sake of the station.” 

Pickard to Smith, 5/17/40. “I have a substantial inter¬ 
est in the business and naturally feel it a constant loss not 
having the opportunity to see you more often and learn 
more intimately what is going on. I am glad to see our 
statements reflecting improvement and hope that we can 
soon be out of debt as I feel that in these times a large 
back-log of reserve is essential.” 

Smith to Pickard, 5/21/40. “You mentioned your sub¬ 
stantial interest in the affairs of WOKO. That is quite cor¬ 
rect and applies as well to Raymond Curtis, The Press 
Company, Inc. and myself.” 

Smith to Pickard, 1/2/41. “At the annual directors 
meeting a dividend of $27.50 per share was declared, pay¬ 
able January 2, and I am enclosing a check for $6,400.! 
Have you been able to do anything in regard to the transfer 
of WOKO stock? With the Commission tightening up its 
regulations and inquiring into every last detail, I feel very 
strongly that this matter should be taken care of without: 
further delay.” 

I 

1663 Conclusions 

1. From approximately October 23, 1931, until the pres¬ 
ent time, Sam Pickard and/or Francke Pickard, his wife, or 
corporations which they controlled, were the real owners' 
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of 240 shares of the common stock of the applicant cor¬ 
poration, amounting to 24% of the outstanding capital 
stock. During this time they received all dividends paid on 
this stock. 

2. The applicant corporation, however, in reporting to 
the Federal Radio Commission and to this Commission the 
names of its stockholders and the extent of their holdings, 
concealed the fact that the Pickards held this stock interest, 
and represented that these 240 shares were held by others. 
This misrepresentation and concealment was in violation of 
Section 10 of the Radio Act of 1927, Section 308(b) of the 
Communications Act of 1934, and the Rules and Regula¬ 
tions of both Commissions. 

3. In administering its statutory duties under the Com¬ 
munications Act of 1934, this Commission is called upon 
to scrutinize carefully the applicant’s qualifications, as set 
forth in Section 308(b); to determine whether the citizen¬ 
ship requirements of Section 310 have been met; to in¬ 
quire whether the applicant or parties in interest have 
been adjudged guilty of violating the anti-trust laws as set 
forth among other provisions of Section 311 and Section 
313. In deciding whether the proposed operations would 
serve “public interest, convenience or necessity,” consid¬ 
eration must be given to the character, background, and 
training of all parties having an interest in the proposed 
license. It is, therefore, apparent that the performance of 
this statutory duty requires full information about each of 
an applicant corporation’s stockholders. The failure in 
this case to disclose that the Pickards were stockholders 
in WOKO, Inc., prevented a determination of their qualifi¬ 
cations and fitness under the Communications Act. 

4. This concealment was not caused by a slight inadver¬ 
tence nor was it the result of an isolated incident On the 
contrary, the testimony clearly establishes that the decep¬ 
tion was carried on at Pickard’s instigation for approxi¬ 
mately 12 years. Pickard was not the only person respon¬ 
sible. He was aided from the inception of the scheme by 
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Harold E. Smith, who has been a principal in WOKO since! 
it was established, and who, during the entire period, has 
been the General Manager in complete charge of the 
station’s operations as well as an officer and director of 
the corporation. Together, Smith and Pickard hold 49 l /> c /c\ 
of the stock. 

During this 12 year period, WOKO, Inc., filed numeroui 
applications and statements with both the Radio Commisj 
sion and this Commission, all of which failed to disclose 
the name of the Pickards as stockholders or any reference 
to their interest in the corporation. Moreover, in 
1664 corroboration of these misrepresentations, Smith 
appeared on behalf of the applicant corporation at 
various hearings affecting WOKO and furnished false tesL 
timony to both Commissions regarding the identity of 
WOKO stockholders, and the number of shares held by 
each, so as to conceal the Pickard holdings. 

5. The representations made in this proceeding, that thfe 
officers of the applicant corporation, particularly Harold 
E. Smith, its secretary-treasurer-manager, and Raymond 
M. Curtis, its president, did not have definite information 
concerning the identity of the beneficial owner of 240 
shares, amounting to 24% of the capital stock of the cor¬ 
poration, listed under the name of R. K. Phelps from July 
1934 until the date of this proceeding, raise further ques¬ 
tions as to the extent to which the Commission may with 
assurance accept statements of this applicant. The evi¬ 
dence shows that Smith continued to correspond with 
Pickard as an interested principal in the operation <^f 
WOKO during this entire period, that he had no such cor¬ 
respondence with Phelps in whose name the Pickard stock 
was listed. There is no reasonable doubt but that he had 
definite information as to the real ownership of the stock 
listed in the name of Phelps. The president of the appfi- 
cant corporation, Raymond M. Curtis, who was also a direc¬ 
tor, has been long associated with Smith and was familiar 
with the manner in which Pickard obtained his interest in 
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WOKO. The capital structure of the applicant corpora¬ 
tion was so arranged and ^maintained that Curtis and 
Smith together should always hold a controlling interest. 
There were only four stockholders all told. Of these, 
Smith, Curtis and Pickard lield 75% of the stock. The 
record shows that Pickard took a continuing interest in 
the business of WOKO and it is equally clear that Phelps 
took no interest at all in the station. Under these circum¬ 
stances, the Commission would be credulous indeed to ac¬ 
cept without question representations that the directing 
officers of the applicant corporation did not know the iden¬ 
tity of the real owner of the stock listed and reported as 
owned by R. K. Phelps over an eight year period from 
1934 to 1942. 

6. The applicant cannot deal with the Commission at 
arm’s length, and the “morals of the marketplace” can¬ 
not be a standard of candor under the Communications 
Act of 1934. In the Matter of Van Curler Broadcasting 
Corp., 9 F. C. C. 92, 101 (1942); In the Matter of the May¬ 
flower Broadcasting Corp., 8 F. C. C. 333, 338 (1940); In 
the Matter of John H. Stenger, 8 F. C. C. 434, 444 (1940). 
In the performance of our statutory duties we are called 
upon to determine whether the operation of proposed sta¬ 
tions or the continued operation of stations previously 
licensed would serve public interest. In so doing, we are 
forced to rely to a great extent upon the representations 
made in applications, in statements, and in testimony 
offered at hearings. It is significant that under the provi¬ 
sions of the Act, a station license is subject to revocation 
for false statements in an application. (Section 312(a)), 
Communications Act of 1934, as amended. 

1665 7. From a consideration of all the material facts 

found in the record of this hearing, the Commission 
has concluded that the applicant cannot be entrusted with 
the responsibilities of a licensee. The Commission, there¬ 
fore, finds that a grant of the application for renewal of 
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license for the operation of WOKO by the applicant cor-} 
poration would not serve public interest, convenience, oit 
necessity and therefore should be denied. 

FEDERAL COMMUNICATIONS 
COMMISSION I 

T. J. SLOWIE, 

Secretary 

\ 

i 

Adopted, November 9, 1944. 

i 

i 

i 

1676 Exceptions and Request for Oral Argument 

. j 

Comes now WOKO, Incorporated, applicant in the 
above-entitled cause, by its attorneys, George O. Sutton, 
Michael D. Reilly and Samuel A. Jacobs, and files its ex¬ 
ceptions to the Proposed Findings of Fact and Conclusions 
of the Commission in the above proceedings. 

| 

/. Preliminary Statement 

This proceeding arose upon an application dated Sep¬ 
tember 29, 1942 of WOKO, Incorporated for renewal of 
license for operation of radio broadcast station WOKO, 
Albany, New York. On January 12, 1943 the Commission 
designated the application for hearing, and by notice dated 
January 26, 1943, specified the following issues to be deter¬ 
mined at the hearing: 

“1. To determine whether the representations and state¬ 
ments made to the Commission or its predecessors, the 
Federal Radio Commission, by the licensee, its officer^, 
directors, stockholders, or agents, with respect to the own¬ 
ership or transfer of, subscription to, or consideration paid 
for the stock of WOKO, Inc., truly and accurately reflect 
the facts. 

“2. To determine all the circumstances and conditions 
under which the stock of WOKO, Inc., has been issued, 
transferred or assigned. 
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“3. To determine whether or not the applicant is quali¬ 
fied to continue the operation of Station WOKO. 

“4. To determine whether, in view of the facts adduced 
under the foregoing issues, public interest, convenience 
and necessity would be served by a grant of this applica¬ 
tion.”* 

1677 The hearing was conducted before a duly quali¬ 
fied official of the Commission on July 1, 2, 3, 5, 22, 
August 3, September 20, 21, 22, 23, 1943. 

II. Exceptions 

1. Exception is respectfully taken to all of the Proposed 
Findings of Fact and Conclusions of the Commission in 
that the Commission sets forth only the facts supporting 
its conclusions. 

There is much uncontradicted evidence in the record 

which establishes facts directly contrary to the facts found 

by the Commission and which when weighed against the 

facts found by the Commission lead to entirely different 

conclusions. The Commission evidentlv did not consider 

•> 

these facts or else it would have reached different conclu¬ 
sions. In various places throughout the Proposed Find¬ 
ings of Fact and Conclusions of the Commission, the Com¬ 
mission sets forth that such-and-such is the contention of 
the applicant but makes no express finding that the con¬ 
tention did not have a reasonable basis, nor does the Com- 
' mission state the undisputed facts which tended, to support 
the contention at the particular times in question. The 
Commission also sets forth many excerpts from documents 
and correspondence which, when considered alone and with¬ 
out considering the whole document, lead to erroneous con¬ 
clusions. The Commission also failed to include excerpts 
from other related documents which, if considered, would 
have led to different conclusions than those reached by the 
Commission. 

The Commission nowhere finds that WOKO has not been 
operated in the public interest. Indeed the uncontradicted 
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testimony is that it has been so operated. The Commis¬ 
sion’s proposed finding is simply that on account of earlier 
misdeeds of its officers the applicant cannot be trusted!to 
operate in the public interest in the future. The Commis¬ 
sion nowhere imputes to the applicant or its officers 
1678 any mercenary purpose, nor does it find that the 
suppression of information respecting the beneficial 
ownership of the stock in question influenced or affected 
any official act of the Commission, or hampered it in the 
performance of its duties. 

Cognizance is taken of the fact that the rules for Ap¬ 
praisal of testimony are properly based on the theory of 
weighing the testimony and are not predicated on the 
theory that the testimony must be so overwhelming 
as to compel a particular conclusion. Nevertheless, the 
Commission’s attention is called to the fact that it should 
not be unmindful of the type of sanction vested in it with 
respect to a violation of the nature charged in these pro¬ 
ceedings. The sanction is, in effect, a revocation of license 
which is synonymous with capital punishment, and henpe 
in weighing the testimony some additional amount of tpl- 
erance must be allowed in balancing the scales of conflict¬ 
ing evidence. It would seem that above all the conclusions 
to be drawn from the evidence must be related to motives 
for misbehavior. 

The Commission will find that in the chronological 
stream of events related by witnesses, there is a different 
regulatory impact on the early part of the stream than On 
the latter part. The Commission must find that there was 
no such duty of revealing and disclosure at the inception of 
the relationship of Pickard’s stockholdings, as may wpll 
have existed at a later date. At the worst, the evidence 
would indicate that Pickard, rather than the licensee, may 
have had a motive for desiring an anonymity as to his in¬ 
terest, but it is clear and undisputed in the evidence thAt 
the motive was not one for the benfit of WOKO or of the 
owners thereof. Such an anonymity had no relationship 
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to taxes, profits or any other conceivable regulation of the 
FCC. The motive for such anonymity derived out of re¬ 
lationship of Pickard to Columbia Broadcasting System. 
The Commission must find such motive understandable and 
plausible. It should not be impertient to suggest 
1679 at this time that the motive for an anonymity was 
prompted by the absence of proper regulations with 
respect to intra-licensee ownerships, namely, officers, stock¬ 
holders or staff members of a network having stock or 
other relationships to any individual station. 

Although much of the evidence would indicate that 
Phelps, a man of distinction, was blind to any possible de¬ 
sire of an anonymity as to the Pickard relationship to 
WOKO, there is, nevertheless, evidence to show some con¬ 
fusion as to this aspect of the situation. Reference is made 
to two most significant acts, one the receipt of a check in 
the sum of $7200 deposited to his account, and two the 
admitted signature of Phelps on the stock certificate. 

But the issue of fact before this Commission does not 
rest solely on the relationship between Pickard and Phelps. 
In fact, that relationship, to a great extent, is entirely ir¬ 
relevant since the issue of fact really is whether WOKO 
had sufficient knowledge to create a technical violation of 
later regulations, which technical violation might conceiv¬ 
ably invoke the sanction of a loss of all rights. Viewed 
against the total absence of any conceivable motive on 
Smith’s or WOKO’s part to be hurtful in any way to the 
FCC or to gain any personal advantage, there is enough in 
the record to find that to a layman like Smith the relations 
between Phelps and Pickard were themselves of such a con¬ 
fused nature that there was no inevitable duty on Smith’s 
part to come to the conclusion that there was any inten¬ 
tional or unintentional actual concealment of the true facts. 
An objective reading of the testimony can well lead to the 
conclusions that there was at the least real confusion as to 
the status of the ownership, which status must be appraised 
in relation to profits, dividends, voting powers, depositary 
of stock certificates, power of transfer, etc. 
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It is suggested that the Commission in appraising the ex¬ 
ceptions, bear in mind the motives, the incapacity for 
1680 enrichment, the absence of additional profit or tax 
saving and of any conceivable benefit through any 
action of the Commission vis-a-vis the alleged anonymity, 
and above all the Commission should bear in mind, con-! 
sistent with its past policy, that in cases of clear deception^ 
on the issue, such as the procuring of a license, the Conn 
mission has properly been loath to destroy a licensee foil 
any violations of regulations on disclosure in cases of morq 
serious import than any that can conceivably be found iii 
the instant case. j 


Specific Exceptions 

l 

2. Exception is taken to the findings contained in para¬ 
graph 1 of the Commission’s Proposed Findings of Fact 
and Conclusions in that the Commission fails to include thb 
order of Commissioner Paul A. Walker, dated June 30, 
1943, which was as follows: 

i 

“It appearing that the hearing issues now designated by 
the Commission are broad enough to permit, within reason¬ 
able bounds, the introduction of evidence suggested by tlje 
proposed issue of the petitioner and that the requested 
amendment and enlargement of the hearing issues is there¬ 
fore unnecessary.” ! 

Counsel for WOKO had previously petitioned the Com¬ 
mission (filed June 26, 1943) to amend and enlarge the ib- 
sues theretofore set forth. A request had been made to 
insert an issue with respect to the nature, character ai^d 
extent of the program service rendered by WOKO in the 
past as well as that which would be rendered in the future. 
Commissioner Walker ruled that evidence might be ad¬ 
duced along that line without the necessity of inserting 
another issue. Therefore, when the Commission in its pro¬ 
posed findings of fact failed to include this interpretation 

of the issues, it more or less foreclosed the consideration 

7 
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of evidence of this character. In fact, nowhere in the Pro¬ 
posed Findings of Fact and Conclusions of the Commis¬ 
sion is there any digest of the evidence which was adduced 
on this subject. (T. 960-992. App. Ex. 58, 61) 

1681 3. Exception is taken to the findings contained in 

paragraphs 3 and 4 of the Commission’s Proposed 
Findings of Fact and Conclusions in that the Commission 
sets forth the stockholders and directors of the Adirondack 
Broadcasting Company, licensee of Station WABY. The 
Adirondack Broadcasting Company was not a party to the 
hearing and the inclusion of this data is entirely unneces¬ 
sary and irrelevant to the instant proceeding. 

4. Exception is taken to the findings contained in para¬ 
graph 15 of the Commission’s Proposed Findings of Fact 
and Conclusions in that the Commission finds that the rea¬ 
son for the failure to issue the Pickard stock immediately 
on the formation of the corporation was due to Smith’s 
desire to await a permanent contract with Columbia, 
whereas the undisputed fact is that all the issued stock of 
the corporation was pledged with the Press Company 
against its guaranty so that none of it could be issued to 
Pickard whether or not the permanent Columbia contract 
was obtained, unless it was first taken out of the pledge. 
(T. 39, 42, 46, 47, 48, 364, 365, 402, 939, 940) 

5. Exception is taken to the findings contained in para¬ 
graph 17 of the Commission’s Proposed Findings of Fact 
and Conclusions. I nparagraph 17 the Commission briefly 
states that on January 30, 1933 Mrs. Pickard endorsed 240 
shares of stock, Certificate No. 13, to Mr. Smith to hold for 
the Pickards. Nowhere in this finding is there any finding 
with respect to the reasons for such transfer. The uncon¬ 
tradicted evidence of Mr. Smith is that this request was 
the result of his urging Mr. Pickard to permit the owner¬ 
ship of the stock to be revealed to the Commission. (T. 66, 
67, 69, 74, 439, 441, 442, 443, 446, 447) 

The Commission further fails to find that when Stock ' 
Certificate No. 14 wns broken up into three separate 
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1682 parts in June 1934, this was the result of statements; 
by Mr. Smith that he would reveal the true owner -j 

ship unless Mr. Pickard did so. (T. 76, 77, 129, 130, 484) j 

The bare finding that on July 2, 1934 Certificates 15, 16; 
and 17 were surrendered and Certificate 18 for 240 shares! 
was issued in the name of R. K. Phelps, without the Com-| 
mission finding the other related facts in connection there¬ 
with, is erroneous and prejudicial to the applicant. 

6. Exception is taken to the findings contained in para-| 
graph 19 of the Commission’s Proposed Findings of Fact; 
and Conclusions in that the Commission fails to find that 
Smith did not know that Pickard was the owner of the 
stock standing in Phelps ’ name and that the deliberate for-j 
geries of Phelps’ endorsement on the dividend check by 
Phelps’ wife and Pickard’s wife, were committed with th^ 
deliberate purpose of concealing from Smith and the other 
officers of WOKO the fact that Phelps was not the beneficial 
owner of the stock, and that those forgeries accomplished 
their designed purpose. And further, in that the Commis¬ 
sion failed to find that those forgeries conclusively rebut 
any charge that Smith was a party to the concealment of 
the true ownership of the Phelps stock, for if he were the 
forgeries would have been unnecessary. (T. 77, 78, 79, 89, 
90, 91, 93,104,105,106,136,137,138,139,140,146, 147,15$, 
157, 158, 160, 164, 167, 168, 169, 170, 212, 213, 214, 215, 21$, 

244, 245, 281, 282, 284, 288, 312, 316, 320, 322, 323, 324, 323, 

328, 329, 330, 332, 335, 339, 340, 455, 487, 488, 564, 565, 56$, 

507, 568, 578, 590, 591, 597, 703, 704, 708, 715, 723, 724, 72$, 

726, 727, 732, 741, 742, 748, 772, 779, 780, 782, S04, 806, 81$, 

819, 820, 836, 837, 858, 859, 860, 861, 866, 870, 871, 872, 
873, 874, 878, 880, 881, 882, 884, 885, 886, 887, 890, 900, 901, 
903, 905, 906, 915. (App. Ex. 24-A, 34-47.) 

1683 7. Exception is taken to the findings contained in 
paragraphs 21 and 22 of the Commission’s Proposed 

Findings of Fact and Conclusions in that the Commission 
fails to find the undisputed fact that neither Smith nor any 
other officer of WOKO knew until July 1942 that the Phelpfc’ 
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stock certificate had been endorsed in blank by Phelps and 
delivered to Pickard. (See previous citations here left out 
for brevity) 

8. Exception is taken to the findings contained in para¬ 
graph 24 of the Commission’s Proposed Findings of Fact 
and Conclusions. The Commission finds: “After the Fed¬ 
eral Communications Commission was established, Mr. 
Smith pointed out to Mr. Pickard that the new application 
forms required disclosure of all stockholders holding 10% 
or more of the applicant’s stock (as had the Federal Radio 
Commission forms), and he w T as again requested by Mr. 
Pickard not to disclose his stock interest as he did not want 
such fact made known to the Commission and Columbia.” 
The Federal Communications Commission was not estab¬ 
lished until July 1, 1934, and the Phelps’ stock was issued 
July 2, 1934. The proof is undisputed that since that time 
Phelps has been consistently reported as the owner of the 
stock, and it is likewise admitted by both Pickard and 
Phelps that until 1942 neither of them ever advised Smith 
or WOKO that Pickard had any interest in the stock. It 
follows that Pickard could not have requested any con¬ 
cealment of ownership after the establishment of the Fed¬ 
eral Communications Commission. 

9. Exception is taken to the findings contained in para¬ 
graph 30 of the Commission’s Proposed Findings of Fact 
and Conclusions. The evident conclusion drawn by the 
Commission from the statement quoted fiom the letter of 
June 15,1942 from Mr. Pickard to Mr. Smith (App. Ex. 24) 
is that Mrs. Pickard told Mr. Smith at the time the stock 

was transferred from her to Mr. Phelps that it was 
1684 to he held by him for her convenience. Pickard in 

this letter attempted to detail the evidence he gave in 
the WGST hearing. He does not now affirm that that evi¬ 
dence was true. Moreover he was stating a fact which was 
patently hearsay, on its face. What probative force can 
be given an unsupported hearsay statement by Pickard, es- 
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pecially when the original author of the supposed statement 
was his wife? 

10. Exception is taken to the findings contained in para¬ 
graph 33 of the Commission’s Proposed Findings of Fact 
and Conclusions. The excerpts of letters as set forth in 
this paragraph is an erroneous method and manner of con¬ 
sidering such letters as evidence. The paragraph itself 
states that only parts of the letters are here considered. 
If this be true, and the Commission has not considered all 
of the letters, circumstances and facts as contained iti the 
record, this is an admission of error, as particularly set out 
in the first sentence of this paragraph. If a document be 
admissible at all, then all pertinent parts of that document 
must be considered in arriving at a conclusion to be drawn 
from that document. The same applies to the oral evi¬ 
dence as set forth in factual testimony in the record, j (Exs. 
14,14A to 14F.) 

11. Since this exceptor has already filed proposed find¬ 
ings including conclusions to be drawn therefrom, and since 
this document is a part of the record, such Proposed Find¬ 
ings of Fact and Conclusions are specifically incorporated 
herein by reference. Such findings are not physically 
copied herein because they are already on file; however, 
they are nevertheless made a part hereof the saiiie as if 
such findings were physically included herein and attached 
hereto. Exception is therefore taken to the failuife of the 
Commission to find in accordance with such findings and 

the conclusions drawn therefrom. 

1685 12. Exception is also taken to the failure of the 

Commission to apply any statute of limitations in 
its consideration of the questions at issue in this proceeding. 

13. Exception is taken to each of the seven conclusions 
reached by the Commission. It has heretofore been pointed 
out that only portions of the material evidence have been 
set out and considered by the Commission and therefore 
the conclusions are based on portions of the pertinent facts 
rather than on all of the facts as contained in the record. 

i 

i 
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Only by a consideration of all of the pertinent evidence can 
a proper conclusion be drawn. It is error on the part of 
any fact-finding body to fail to give proper consideration 
to all pertinent facts. 

14. It is submitted that had the Commission given proper 
consideration to all the pertinent facts, it would have con¬ 
cluded as follows: 

(1) Although some of the early application forms used 
by the Federal Radio Commission did not require the dis¬ 
closure of all persons owning 10 per cent or more of the 
stock of a licensee corporation, nevertheless, in all fairness, 
the licensee of WOKO, Inc., should have disclosed to the 
Commission the plan of Mr. Pickard to acquire a 24 per 
cent interest in the licensee corporation at the time the 
corporation became the licensee of this station in December, 
1930, and also the financial arrangements with The Press 
Company. 

(2) This failure to disclose to the Federal Radio Com¬ 
mission the anticipated 24 per cent interest of Mr. Pickard 
in the licensee corporation, WOKO, Inc., was the result of 
a direct request by Mr. Pickard not to do so. Smith and 
Pickard did not stand on an equal footing. Pickard’s 
former high public office and his position as a vice-presi¬ 
dent of Columbia make that self-apparent. Pickard 

1686 knew from his owm experience on the Commission the 
importance of a complete disclosure of all stock in¬ 
terests and financial arrangements when applying for li¬ 
censes or renewals. Smith, the layman, could not be ex¬ 
pected to realize the serious consequence of what seemed 
to him a simple matter of obliging a friend. He cannot in 
all fairness be held to the same standard as Pickard could 
and should be held. 

(3) After the financial obligations incurred as a result 
of the removal of the station to Albany were repaid, Mr. 
Smith made several requests of Mr. Pickard to permit the 
disclosure of the 24 per cent interest held by Mr. Pickard, 
his wife, or their personal holding companies in WOKO, 
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Inc. These unheeded requests finally resulted in a notifies- ! 
tion by Mr. Smith to Mr. Pickard that the new forms pre- j 
scribed by the Commission definitely required the disclo¬ 
sure of Mr. Pickard’s interest, and that unless Pickard’s 
stock interest was eliminated by a transfer of the stock, j 
Smith would disclose the interest of Mr. Pickard to the j 
Federal Radio Commission. 

(4) The transfer of the 24 per cent interest in WOKO, 

Inc., to R. K. Phelps in July 1934 was represented to Mr. 

Smith by Mr. Pickard as a bona fide transaction and a gift 

by Mr. and Mrs. Pickard of their interest to their brother- 

in-law, and was the direct result of the insistence on the 
• # | 
part of Mr. Smith of the necessity of disclosing this interest i 

to the licensing body, unless that interest was eliminated. 

At the first opportunity thereafter, Mr. Smith, on behalf 

of the licensee corporation, reported this stock ownership 

and has continuously done so as being in the name of R. K.j 

Phelps. . j 

(5) Subsequent to July 1934 Mr. Pickard represented to 
Mr. Smith that he was the representative or manager of 

this stock for his brother-in-law Mr. Phelps, and in- 
1687 tended to look out for the interests of his brother-in^ 
law in the affairs of the station. Consequently, upon! 
the request of Mr. Pickard, business statements, notices of 
stockholders’ meetings, dividends, and other formal notice? 
were sent to Mr. Phelps in care of Mr. Pickard. All divi4 
dends of the station at all times were made out to the stock4 
holders of record, including Phelps. 

(6) To say the least, by the process of concealment, half 
truths, the formation of personal holding corporations, and 
even forgeries, practiced upon Smith by the Pickards, Smith 
had been deliberately placed in such a state of confusion 
as to the actual beneficial ownership of the Phelps-Pickard 
stock that he did not realize the actual situation in regard 
thereto. Phelps, the only person other than the Pickards, 
who knew the exact reason for his being a stockholder of 
record in the station, and of the assignment in blank of hii> 
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stock, could have relieved this state of confusion, but he 
did not. For some strange reason he never communicated 
with either WOKO or any of its officers, although he knew 
that WOKO was reporting to the Treasury Department the 
dividend checks made payable to him. 

(7) There is no evidence that Mr. or Mrs. Pickard at any 
time controlled, or attempted to control, the conduct, man¬ 
agement or operating policies of the station. The station’s 
conduct with regard to the public has never once been the 
subject of criticism by the Commission, and its treatment 
of forward-looking minority movements has been most 
progressive and enlightened. It has maintained a true pub¬ 
lic forum and the public would suffer a grievous loss were 
it discontinued. The situation calls for disciplinary meas- 

i ures rather than a death sentence. 

1688 ( 8) The origin of the offenses charged, whether of 

omission or commission, date back more than 13 
years. They were committed without any motive of mate¬ 
rial gain or other mercenary motive and have resulted in 
no financial advantage to the applicant or to any of its of¬ 
ficers. Through good fortune, the offenses have not in any 
way hampered or affected the Commission in the perform¬ 
ance of its functions. 

(9) A consideration of the entire record justifies the con¬ 
clusion that the granting of the pending application for re¬ 
newal of the license of WOKO, Inc., File No. Bl-R-258, 
Docket No. 6486, will serve the public interest, convenience 
and necessity. 
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Request for Oral Argument 

Oral argument on behalf of WOKO, Inc. in Docket No.| 
6486 is hereby respectfully requested. 

Respectfully submitted, 

WOKO, INC. | 

By 

GEO. 0. SUTTON 
MICHAEL D. REILLY 
SAMUEL A. JACOBS 
Its Attorneys 


February 15, 1945. 


GEO. 0. SUTTON 
1030 National Press Building, 
Washington, D. C. 


1727 Order 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. on the 27th day of 
March 1945: 

The Commission, having under consideration the pro¬ 
ceedings upon the application of WOKO, Incorporated fop 
the renewal of license of Station WOKO, Albany, Ney 
York; and 

It Appearing, That “Proposed Findings of Fact and Con¬ 
clusions” of the Commission were issued on November 9, 
1944; that Exceptions thereto were filed on behalf of 
WOKO, Incorporated, and that Oral Argument was held 
thereon on March 14, 1945; and 

The Commission, having considered the entire record, 
the aforesaid Findings of Fact and Conclusions of the 
Commission, the Exceptions thereto, the Briefs, and the 
Oral Argument, and being fully advised in the premises; 

It is Ordered, That the Proposed Findings of Fact and 
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Conclusions of the Coraission heretofore issued, Be, And 
The Same Are Hereby Made A Part Hereof By Reference 
And Adopted As The Final Findings Of Fact And Conclu¬ 
sions Of The Commission; and 

It Is Further Ordered, That the application for the re¬ 
newal of license of Station WOKO, Be And The Same Is 
Hereby Denied effective on April 27,1945. 

FEDERAL COMMUNICATIONS COMMITTEE 

T. J. SLOWIE, 

Secretary. 

1731 Petition for “Special Order of the Commission” for 
Authority to Continue Operation of Station WOKO 

Comes now WOKO, Incorporated, licensee of Radio Sta¬ 
tion WOKO, Albany, New York, by its attorney, George 0. 
Sutton, and respectfully petitions the Commission to issue 
a “special order” for the continued operation of Station 
WOKO by WOKO, Incorporated, beginning at 3:00 A.M., 
E.S.T., April 27,1945, and continuing until such time as the 
Commission may consider and act upon a petition for re¬ 
hearing in the above cause, which petition will be filed by 
this petitioner on or before twenty days after April 27,1945. 

In support of this petition it is respectfully shown unto 
the Commission that: 

1. On March 27, 1945 the Commission announced its or¬ 
der in Docket No. 6486, File No. Bl-R-253, adopting the 
proposed findings heretofore made in this matter and or¬ 
dering “that the application for the renewal of license of 
Station WOKO be, and the same is hereby denied effective 
on April 27, 1945.” Under the terms of this order and the 
rules of the Commission this licensee will not have any au¬ 
thority to operate Station WOKO subsequent to 3:00 A.M., 
E.S.T., April 27, 1945. 

2. Section 405 of the Communications Act of 1934 reads 
as follows: 
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“Sec. 405. After a decision, order, or requirement has j 
been made by the Commission in any proceeding, any party ! 
thereto may at any time make application for rehearing of 
the same, or any matter determined therein, and it j 
1732 shall be lawful for the Commission in its discretion j 
to grant such a rehearing if sufficient reason there¬ 
for be made to appear: Provided, However, That in the 
case of a decision, order, or requirement made under Title j 
III, the time within which application for rehearing may 1 
be made shall be limited to twenty davs after the effective i 
date thereof, and such application may be made by any 
party or any person aggrieved or whose interests are ad- 1 
verselv affected thereby. Applications for rehearing shall 
be governed by such general rules as the Commission mayi 
establish. No such application shall excuse any person! 
from complying with or obeying any decision, order, orj 
requirement of the Commission, or operate in any manner 
to stay or postpone the enforcement thereof, without the I 
special order of the Commission. In case a rehearing is! 
granted, the proceedings thereupon shall conform as n early j 
as may be to the proceedings in an original hearing, except! 
as the Commission may otherwise direct; and if, in its! 
judgment, after such rehearing and the consideration of all! 
facts, including those arising since the former hearing, it| 
shall appear that the original decision, order, or require¬ 
ment is in any respect unjust or unwarranted, the Com-i 
mission may reverse, change, or modify the same accords 
inglv. Any decision, order, or requirement made after 
such hearing, reversing, changing, or modifying the orig^ 
inal determination, shall be subject to the same provisions 
as an original order.” 

The language of Section 405 permits WOKO, Incorpoi 
rated to have twenty days after the effective date of the 
Commission’s order in this case, to wit: April 27,1945, tq 
file a petition for rehearing. Such petition will be filed iij 
due course by this petitioner. 


I 
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[Section 405 specifically sets out that the additional time 
permitted for the filing of a petition for rehearing shall not 
automatically stay or postpone the effective date thereof 
without the special order of the Commission. Thus, the 
continued operation of Station WOKO after 3:00 A.M., 
E.S.T., April 27, 1945 is left to the discretion of the Com¬ 
mission. Nothing in the statute prevents the Commission 
from issuing a special order for the continued operation of 
Station WOKO until the statutory time for filing a peti¬ 
tion for rehearing, and a consideration thereof by the Com¬ 
mission, has expired. However, unless such a stay or spe¬ 
cial order for the continued operation of the station after 
3:00 A.M., E.S.T., April 27, 1945 is issued, the “death sen¬ 
tence” will be carried into effect before the time has ex¬ 
pired for perfecting and exhausting all statutory 
1733 remedies. 

3. The Court of Appeals in the case of Red River 
Broadcasting Company v. Federal Communications Com¬ 
mission, 98 F. 2nd 282, decided that it was necessary for an 
appellant to exhaust all administrative remedies before 
proceeding with an appeal to that court. Therefore, this 
petitioner cannot avail itself of the statutory rights of ap¬ 
peal provided for by Section 402 of the Communications Act 
until it has filed, and the Commission has passed upon, a 
petition for rehearing as provided for in Section 405. The 
same question was discussed in the Black River case and 
the same procedure was affirmed in that case. 

4. This petitioner submits that it should not be “exe¬ 
cuted” at 3 :00 A.M., E.S.T., April 27,1945, and the author¬ 
ity to operate subsequently thereafter be denied because 
of the variance in the language as contained in Sections 402 
and 405 and the decisions of the Court of Appeals with re¬ 
gard to procedure. No good will be accomplished by such 
procedure. Considerable harm and damage will be caused 
to this petitioner if it is forced to cease operation at 3:00 
A.M., E.S.T. on April 27, 1945 and before the statutory 
remedies have been exhausted. It is submitted that no- 
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where in the decision of the Commission has the Commis¬ 
sion decided that the program material broadcast by the 
station was not in the public interest, and to deprive the j 
listening audience in Albany, New York and environs of j 
the service of WOKO will serve no useful purpose. 

5. A “special order of the Commission” for the continued 
operation of WOKO subsequent to 3:00 A.M., E.S.T., April 
27, 1945 will not extend the time within which this peti- j 
tioner may file a petition for rehearing in this cause. In j 
fact, this petitioner hereby stipulates that such petition for j 
rehearing must be filed within twenty days after 3:00 A.M., j 
E.S.T., April 27, 1945. ’ ! 

1734 6. Since March 27,1945 this petitioner and its coun- j 

sel have diligently endeavored to find means and 
ways of reconstructing the present licensee corporation or j 
constructing a new corporation which w*ould come within 
the terms of the Commission’s decision. There has been no j 
dilly-dallying with the matter and no dilatory tactics have 
been resorted to and will not be resorted to by this peti¬ 
tioner. However, on account of the seriousness of the deci¬ 
sion, every move which this petitioner has made in attempt- i 
ing to reconstruct the corporation lias consumed time. 
Hence, it has not been possible to submit a petition for re¬ 
hearing to the Commission “of all the facts, including those 
arising since the former hearing”, as contemplated by Sec¬ 
tion 405 of the Act. Petitioner does, however, expect to re- j 
construct and reorganize the licensee corporation and/or a 
new corporation and include in its petition for rehearing a 
statement of facts which have “arisen since the former! 
hearing” and which it believes will meet the requirements)' 
of the Commission. Procedural steps in the reorganization! 
and reconstruction of the present corporation, however, are 
governed by time limits which are not wholly within the 
control of this licensee corporation and hence it is neces¬ 
sary to rush negotiations and proceedings even more thari 
would normally occur in order that the petition for rehears¬ 
ing may contain definite, bona fide proposals and accom^ 
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plishments. Counsel believes that it is possible to complete 
these even before twenty days subsequent to April 27, 1945, 
and will diligently attempt to file such petition at the earli¬ 
est possible moment. 

7. There are no parties to this proceeding other than the 
Commission and the applicant, and hence no prejudice can 
occur as a result of the granting of the order herein re¬ 
quested. On the other hand, considerable prejudice can re¬ 
sult to this petitioner and a severe and useless hardship 
worked upon the listening public of Albany, New York un¬ 
less this order is granted. The Press Company was 

1735 permitted to participate in the oral argument and a 
copy hereof is being served on its counsel. 

8. Petitioner respectfully suggests that the principal pur¬ 
pose of this petition is to permit the continued operation 
of Station WOKO by WOKO, Incorporated, under the same 
terms of operation as heretofore authorized and until such 
time as a petition for rehearing may be filed, considered and 
acted upon by the Commission. In making this suggestion, 
petitioner requests that the Commission consider the sub¬ 
stance, rather than the form, of not only this petition, but 
of the authority herein requested. 

Wherefore, it is respectfully prayed that the Commis¬ 
sion issue a 4 ‘special order’’ authorizing Station WOKO 
to be operated by WOKO, Incorporated, beginning at 3:00 
A.M., E.S.T., April 27,1945, under the same terms and con¬ 
ditions of operation as heretofore authorized, and for a 
period which will permit the filing of a petition for rehear¬ 
ing in this cause within twenty days ater 3:00 A.M., E.S.T., 
April 27, 1945, and the subsequent consideration and deci¬ 
sion thereon by the Commission. 

Respectfully submitted, 

WOKO, Incorporated 
By: GEO. 0. SUTTON 
1030 National Press Bldg., 
Washington, D. C. 

April 20, 1945 

• # • • • • • • • • 
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This matter arises upon consideration of a petition filed j 
by WOKO, Incorporated, licensee of Station WOKO, Al-j 
bany, New York, for a special order of the Commission 
granting authority to continue operation of that station 
after April 27,1945. i 

On March 27, 1945, the Commission announced the adop-j 
tion of its proposed findings of fact and conclusions as its ( 
final findings and conclusions in the above-entitled proceed-1 
ings and issued an order denying the application for re¬ 
newal of license of Station WOKO to become effective April 
27, 1945. The application, which was filed on October l,j 
1942, has been the subject of extensive and protracted hear-j 
ings before the Commission. Approximately 2% years have 
elapsed since the expiration of the last regular license issued 
for the operation of that station. 

Under the provisions of section 405 of the Communica¬ 
tions Act, a petition for rehearing may be filed by any party! 
or person aggrieved or whose interests are adversely afn 
fected by a Commission order within 20 days after the ef^ 
fective date thereof. It was with this provision in mind 
that the Commission in its order of March 27 provided that! 
continued operation of the applicant’s station would be peri 
mitted for an additional period of 30 days. This, in the 
Commission’s opinion, afforded applicant ample time with 1 
in which to prepare and file a petition for rehearing if it s<| 
desired. Applicant now seeks a further delay in the effec 1 
tive date of the Commission’s order so as to permit the coni 
tinued operation of its station until such time as the Corn! 
mission may have had an opportunity to consider and act 
upon a petition for rehearing which applicant states it pro¬ 
poses to file within 20 days from April 27. 

Twenty-eight days have already elapsed since the publir 
cation of the Commission’s order, yet applicant has seeh 
fit to defer the filing of its contemplated petition for rehear* 
ing. Nevertheless, the Commission has determined to grant 
applicant a special temporary authorization permitting con- 
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tinned operation of Station WOKO until May 2, 1945. If 
applicant’s proposed petition for rehearing shall be filed 
before that date, the Commission will then of its own motion 
grant such further authority for the continued opera- 
1738 tion of Station WOKO as may he necessary to per¬ 
mit full consideration and determination of such 
petition. 

Accordingly, It Is Ordered, This 24th day of April, 1945, 
that a special temporary authorization for the continued 
operation of Station WOKO until 3 a.m. on May 2, 1945 
be issued. 

FEDERAL COMMUNICATIONS COMMISSION 

i 

T. J. SLOWIE, 

Secretary. 

• ***•*•*•* 


1740 Petition for Rehearing 

Comes now WOKO, Incorporated, Albany, New York, 
licensee of Radio Station WOKO and applicant for renewal 
of license in Docket No. 6486, File No. Bl-R-253, and files 
this petition for rehearing in accordance with the Commis¬ 
sion’s Rules of Practice and Procedure and Section 405 of 
the Communications Act of 1934. 

Preliminary Statement 

\ 

After hearing and argument the Commission on March 
27, 1945 announced the adoption of its proposed findings of 
fact and conclusions as its final findings and conclusions in 
the above-entitled proceeding and issued an order denying 
the application for renewal of license of Station WOKO 
effective April 27, 1945. On April 20, 1945 this applicant 
filed with the Commission a petition for special order re¬ 
questing authority to continue operation of Station WOKO 
after April 27, 1945. On April 24, 1945 the Commission 
issued an opinion and order authorizing a special temporary 
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authorization for the continued operation of Station WOKO j 
until 3:00 A.M. on May 2, 1945. 

Section 405 of the Communications Act of 1934 and Rule j 
1.271 of the Commission’s Rules of Practice and Procedure 
provide for the filing of a petition for rehearing within i 
twenty days after the effective date of any decision, order 
or requirement made by the Commission. Accordingly, the j 
applicant is entitled to file a petition for rehearing j 
1741 in this case at any time within twenty days after | 
April 27, 1945. However, by the decision of March 
27, 1945 Station WOKO would have no authority to con- ! 
tinue operation after 3:00 A.M. April 27, 1945. 

In the Commission’s opinion and order of April 24, 1945 
the Commission said, among other things, “Nevertheless, 
the Commission has determined to grant applicant a spe¬ 
cial temporary authorization permitting continued opera¬ 
tion of Station WOKO until May 2, 1945. If applicant’s 
proposed petition for rehearing shall be filed before that 
date, the Commission will then of its own motion grant such 
further authority for the continued operation of Station 
WOKO as may he necessary to permit full consideration 
and determination of such petition.” (Italics supplied) j 

Interest of WOKO, Incorporated 

I 

WOKO, Incorporated is an interested party and is ag¬ 
grieved and its interests are adversely affected as contemn 
plated by Section 405 of the Communications Act of 1934J 
as a result of the Commission on March 27, 1945 issuing 
an order denying the application for renewal of license iu 
Docket No. 6486, File No. Bl-R-253. It has been the licenn 
see of the station for many years. WOKO, Incorporated 
has invested several hundred thousand dollars in the operat 
tion of such station over a period of the past fifteen years 
or more. Its financial losses will involve several hundred 
thousand dollars in the event its application for renewal of 
license in the above-styled docket is finally denied. It i$ 


i 
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quite apparent that WOKO, Incorporated is an interested 
party which is aggrieved and adversely affected by the 
Commission’s decision in Docket No. 6486, File No. Bl-R- 
253. 


1742 Grounds for Rehearing 

The Commission in its decision of March 27, 1945 deny¬ 
ing the application for renewal of license of WOKO, In¬ 
corporated, based its decision principally upon certain of¬ 
ficial acts of certain officers of that corporation. The Com¬ 
mission did not find that the corporation was legally, finan¬ 
cially or technically unqualified to hold a license. Nowhere 
in the decision were the programs or public service hereto¬ 
fore rendered by Station WOKO questioned in any wise. 
The Commission however did find that the present officers 
and directors and controlling stockholders holding such 
offices had been guilty of such concealments in official re¬ 
ports to the Commission as to render the corporation unfit 
to be licensed in the future. 

The decision of the Commission did not in any wise pass 
upon the question of the qualifications of the present stock¬ 
holders to hold minority interests in a licensee corpora¬ 
tion. It simply decided that as now constituted WOKO, 
Incorporated was not entitled to a renewal of license and 
hence, it was denied. 

The decision of the Commission does not in any wise 
terminate the existence of the corporation, WOKO, Incor¬ 
porated. It is now and will continue to be, without any 
authority from the Commission, a legal entity under the 
laws of the State of New York. Its officers and directors 
and stockholders may be changed and even the death of 
any or all would not terminate the existence of the corpo¬ 
ration. It is respectfully submitted that the corporation 
may be reorganized and thus be qualified and entitled to a 
renewal of license within the spirit of the Commission’s 
decision of March 27, 1945. A corporation does not need 
the consent of the Commission to change its officers and/or 


directors, and new ones may likewise be elected without! 
the consent of the Commission. Changes in the stock own- j 
ership of a corporation may be made without the 
1743 consent of the Commission if control is not involved. 

It is only when the corporation becomes a licensee or 
applicant for license that the corporation comes under the 
jurisdiction of the Commission to determine whether or not j 
it is qualified to hold such a license. 

With these things therefore in mind, WOKO, Xncorpor- j 
ated proposes to reorganize and thus become qualified to 
hold a license and entitled to a renewal of the license here-; 
tofore granted to the corporation. Such reconstruction and | 
reorganization, as proposed, is more fully set forth herein, j 

Proposed Reorganization 

The stock of WOKO, Incorporated is distributed as fol¬ 
lows: 

Harold E. Smith 25.5%—255 shares 

Raymond M. Curtis 25.5%—255 shares 
The Press Company 25 %—250 shares 
. R. K. Phelps 24 %—240 shares 

! 

The latter block of stock is purportedly owned by either j 
Sam Pickard or his wife, Francke P. Pickard. It however j 
still stands on the books of the corporation in the name of I 
R. K. Phelps and neither WOKO, Incorporated, nor its 
officers can, under the laws of the State of New York, 
change the record ownership without the surrender of the j 
Phelps* certificate however much it may desire to do so. 

The present directors of the corporation are as follows: j 

Harold E. Smith 
Raymond M. Curtis 
Deuel Richardson 

The present officers of the corporation are as follows: 

Raymond M. Curtis, President 
Harold E. Smith, Secretary-Treasurer 
Deuel Richardson, Vice-President 


i 

i 

i 

i 
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1744 The first step in the proposed reorganization is 
that the corporation, WOKO, Incorporated, will pur¬ 
chase the 240 shares of stock standing in the name of R. K. 
Phelps. The lowest price the corporation has been able 
to obtain on such stock is $82,000 cash. WOKO, Incorpo¬ 
rated will purchase the stock owned by The Press Com¬ 
pany for a consideration of $75,000, which price has been 
tentatively agreed upon by both parties. The corporation 
will purchase ten shares each from Harold E. Smith and 
Raymond M. Curtis. After such purchase, from Smith 
and Curtis each will own 24.5% of the stock of WOKO, In¬ 
corporated. Such purchase will be made at the book value 
of the stock, which book value will not include goodwill or 
any intangible values. 

It is proposed that the 51% of the stock of WOKO, In¬ 
corporated which will then be owned by WOKO, Incorpo¬ 
rated, after same has been purchased from Messrs. Phelps- 
Pickard, The Press Company, Harold E. Smith and Ray¬ 
mond M. Curtis, will be sold to one or more prominent citi¬ 
zens of Albany who are now negotiating to purchase same. 

It is proposed that in the reorganization the 490 shares 
of stock of WOKO, Incorporated which will then be owned 
by Harold E. Smith and Raymond M. Curtis, be placed in 
trust under a voting trust agreement for a period of years; 
certainly for the normal license period or longer. The said 
voting trustee shall have full power to vote such stock in 
any way that he shall deem fit. He shall have power to 
collect dividends on such stock and distribute it as trustee 
to Harold E. Smith and Ravmond M. Curtis. The voting 
trust agreement and the voting trustee shall be subject to 
the approval of the Commission. 

It is proposed that all of the officers and directors of the 
corporation will resign in accordance with the plan of re¬ 
organization and that the new stockholders shall elect new 
officers and directors. None of the existing officers or di¬ 
rectors will be elected or serve as officers or directors after 
the reorganization. 
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1745 WOKO, Incorporated is now financially qualified ! 
and has the cash available with which to buy the 

stock of The Press Company, the Phelps-Pickard stock and 
the 20 shares from Smith and Curtis. 

j 

Necessity for Rehearing j 

j 

The language of Section 405 of the Communications Act 
of 1934 contemplates a rehearing such as herein requested, 
to wit: “And if, in its judgment, after such rehearing and 
the consideration of all facts, including those arising since 
the former hearing”. (Italics supplied) Any proceeding 
other than a formal hearing would be an exparte proceed- j 
ing. 

Although certain facts might be adduced by affidavit, the 
statute contemplates that facts arising since the former-; 
hearing shall be placed before the Commission for its con-1 
sideration in a formal hearing in evidentiary form. j 

It is furthermore necessary to have a formal hearing in 
order that the proposed purchasers, officers and directors 
may appear before the Commission and submit themselves 
to examination and cross examination in order that the 
Commission may be fully informed as to their qualifications j 
and the policies they intend to pursue in the future opera-! 
tion of the corporation. 

i 

Testimony to he Adduced at the Rehearing j 

i 

WOKO, Incorporated, if permitted to do so at a reheard 
ing, will produce witnesses who will testify that: 

1. The corporation shall acquire and own 51% of th^ 
capital stock of WOKO, Incorporated and shall be ready 
and willing to reissue said stock to prospective stock- 

1746 holders. Such acquisition of 51% of its capital stock 
by the corporation shall result from the purchase of 

stock now in the name of The Press Company, R. K. Phelp^, 
and ten shares each from Harold E. Smith and Raymond 
M. Curtis. 


i 

i 

i 


i 
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2. That the prospective stockholders are fullv qualified, 
ready and willing to purchase a total of 51% of the author¬ 
ized and outstanding capital stock of WOKO, Incorporated, 
subject to the approval and consent of the Commission. 

,3. The remaining 49% of the capital stock of WOKO, 
Incorporated will be owned in equal shares by Raymond 
M. Curtis and Harold E. Smith. Such stock will be placed 
in a voting trust, the voting trustee having full power to 
vote such stock as he may deem best; such trustee will be 
a man of unquestioned integrity, ability and fully qualified 
to discharge his duties; the voting trust to have a duration 
of one normal license period. 

4. The present officers and directors of "WOKO, Incor¬ 
porated will resign and be replaced by others fully quali¬ 
fied to hold such offices and Harold E. Smith, Raymond M. 
Curtis and Deuel Richardson will not hold either an office 
or be named as a director, and will in no wise control or 
attempt to control the policies of the corporation. 

5. If approved, the continued operation of Station W’OKO 
as reorganized and relicensed will serve the public interest, 
convenience and necessity. 

It is respectfully suggested to the Commission, so that it 
may be fully informed, that the purchase by 'WOKO, Incor¬ 
porated of the stock now held and owned by The Press 
Company will also include a sale to The Press Company 
by Harold E. Smith and Raymond M. Curtis of their pres¬ 
ent interest in Station WABY also located in Albany, 
1747 New York. Full details with regard to this proposal 
are in the possession of the Commission in the form 
of a proposed contract which was submitted to it several 
months ago. 

Wherefore, It is respectfully prayed that the Commis¬ 
sion will, pursuant to Section 405 of the Communications 
Act of 1934 and its rules and regulations, 
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(1) Grant a rehearing in the above-entitled matter in 
order that this petitioner may present evidence support¬ 
ing its plan of reorganization and all other pertinent mat- i 
ters; 

(2) Pursuant to its order of April 24, 1945, “grant such 
further authority for the continued operation of Station 
WOKO as may be necessary to permit full consideration 
and determination of such petition”; 

(3) Grant such further operation as may be necessary| 
and required pending determination as a result of the re¬ 
hearing herein requested; and 

(4) Grant such other and further relief in the premises 
as the. Commission shall deem just and proper. 

Respectfully submitted, 

WOKO, INCORPORATED 

By: HAROLD E. SMITH, 

S ecretary-Treasurer. 

GEO. 0. SUTTON, Counsel 
1030 National Press Building 
Washington, D. C. 

MICHAEL D. REILLY, Counsel 
SAMUEL A. JACOBS, Counsel 

April 28, 1945 j 

i 

• ••••••••• 


1750 Order 

i 

I 

Whereas, the Commission in an opinion and order in the 
above-captioned proceedings, dated April 24, 1945, granted 
a special temporary authorization for the continued opera¬ 
tion of Station WOKO, Albany, New York, until 3:00 a.nj. 


j 

i 


I 
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on May 2, 1945, and stated that if a petition for rehearing 
which applicant represented it proposed to file in the in¬ 
stant proceedings should be filed before that date, it would 
grant such further authority for the continued operation 
of Station WOKO as might be necessary to permit full con¬ 
sideration and determination of such petition; and 

Whereas, on April 28, 1945, applicant did in fact file 
such petition for rehearing; 

Now, therefore, it is ordered, This 1st day of May, 1945, 
that a special temporary authorization be issued for the 
continued operation of Station WOKO until further order 
of the Commission. 

FEDERAL COMMUNICATIONS 
COMMISSION 

! T. J. SLOWIE, 

(Seal) Secretary. 

17pl Order on Petition for Rehearing 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the first day of 
May, 1945, 

The Commission having under consideration a petition 
filed April 28,1945 by WOKO, Inc. (WOKO), Albany, New 
York for rehearing directed against the Commission’s or¬ 
der of March 27, 1945, adopting as final its proposed find¬ 
ings and conclusions announced November 9, 1944, looking 
toward a denial of the application of WOKO for renewal 
of license, and denying that application, effective April 27, 
1945. 

It is ordered. That the petition for rehearing be, and it is 

HEREBY DENIED. 


\ 


It is further ordered. That the special temporary au- j 
thorization for the continued operation of Station WOKO | 
be, and it is hereby, extended until 3 A. M., Thursday, May j 
31, 1945. | 

FEDERAL COMMUNICATIONS 
COMMISSION 

; 

T. J. SLOWIE, 

(Seal) Secretary. 

I j 

Commissioner Wakefield absent; Commissioner Denny 

not participating, i 
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BENEDICT P. COTTONE, 

Acting General Counsel, 

HARRY M. PLOTKIN, 

Assistant General Counsel, 

PHILIP BERGSON, 

Counsel, 

Federal Communications Commission. 
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®ntteb States? Court of appeals; 


DISTRICT OP COLUMBIA 


No. 9021 


WOKO, Incorporated, appellant 

v. 

Federal Communications Commission, appellee 


BRIEF FOR APPELLEE 


STATEMENT of facts 

This is an appeal taken on May 21, 1945, by WOKO, Incor¬ 
porated, licensee of Station WOKO, Albany, New York, from 
a decision of the Federal Communications Commission denying ' 
its application for renewal of license for the operation of that 
station. 

Prior to November 1930, Station WOKO was located first 
at Peekskill and later at Poughkeepsie, N. Y., and was licensed 
to Harold E. Smith and Raymond M. Curtis, co-partners, do¬ 
ing business as the Hudson Valley Broadcasting Company. 
On November 25, 1930, authority to move the station from] 
Poughkeepsie to Albany was granted, and on December 23, 
1930, the Commission consented to an assignment of the li¬ 
cense from Smith and Curtis to appellant, WOKO, Incorpo¬ 
rated. Operation of the station at Albany on a shared-time 
basis with several other stations was first authorized on Aprfi 
17,1931; operation on an unlimited-time basis was first author- 
ized on March 24,1931, and on May 1,1934, the station was li¬ 
censed on a regular basis for such operation. Since that time; 

(i) 
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renewals of the license have been granted periodically (Tr. 
47-49). 1 

The operation of the station at Poughkeepsie was a losing 
venture and Curtis who was unwilling to continue paying his 
share of the losses, suggested that the station license be sur¬ 
rendered. Smith, however, saw a possibility of financial salva¬ 
tion in securing a network affiliation for the station and went 
to New York in the latter part of 1929 for that purpose. There 
he visited Mr. Sam Pickard, Vice-President of Columbia Broad¬ 
casting System, Inc. (hereinafter referred to as CBS) in charge 
of station relations, and made known his desire. Pickard ad¬ 
vised him that CBS would not be interested in the station 
as long as it was located at Poughkeepsie, and suggested its 
removal to Albany and the possibility of securing authority 
to operate full time. If this were done, he stated, CBS would 
be interested in having WOKO as an affiliate (Tr. 51-54, 70, 
77-87). 

Smith was unable and Curtis unwilling to finance the move 
from Poughkeepsie to Albany. Accordingly, Smith with Cur¬ 
tis’ approval and knowledge went to Albany and conferred with 
representatives of The Press Company, Inc., the publisher of 
the Albany Evening News and the Knickerbocker Press. The 
Press Company was informed of Smith’s conference with Pick¬ 
ard relative to a possible CBS affiliation and an increase in 
hours of operation. At a second meeting in Albany, the possi¬ 
bility of The Press Company securing an interest in the sta¬ 
tion was discussed and it was tentatively agreed that a corpora¬ 
tion with 1,000 shares of capital stock should be organized, 750 
shares to be divided equally between Smith and Curtis, and 
the remaining 250 shares to be issued and held as treasury stock 
subject to an option to purchase by The Press Company. It 
was agreed further that the proposed corporation should bor¬ 
row $30,000 (later increased to $35,000) from the National 
Commercial Bank and Trust Company, at Albany, N. Y., on its 
corporate note endorsed by The Press Company, and that the 

a As in appellant’s brief, reference to material in the Commission’s Ad¬ 
ministrative record not printed in the Joint Appendix will be indicated by 
“Tr. —.” 
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stock of Smith and Curtis should be held by The Press Com¬ 
pany as collateral security for its endorsement (Tr. 54-67). 

Following this tentative agreement with The Press Com¬ 
pany, Smith received a preliminary contract dated August 12, 

1930, signed by Pickard as Vice President of CBS, which pro¬ 
vided that CBS network service would be made available to 
WOKO, if and when the station was moved to Albany. The 
tentative agreement between The Press Company and Smith 
and Curtis was embodied in a written contract dated Decem¬ 
ber 3,1930, which in turn was superseded by an agreement be¬ 
tween The Press Company and appellant dated January 15, 

1931. Appellant had been incorporated on December 9, 1930, 
with an authorized capital stock of 1,000 shares without par 
value, of which 750 shares were issued to Smith and Curtis in 
equal amounts and 250 shares retained in the corporate treasury 
subject to The Press Company’s option (Tr. 67-82). 

: At one of their many conferences, Pickard suggested that he 
be given a 25% interest in the station. Smith and Curtis were 
unwilling to give him a 25% interest because it would result 
in their losing control of the appellant should The Press Com¬ 
pany exercise its option to purchase a 25% interest. Accord¬ 
ingly, it was finally agreed to give Pickard a 24% interest (240 
shares) in the contemplated corporate licensee. Pickard in 
turn agreed to help to secure a CBS affiliation agreement for 
the station, to furnish without charge experienced CBS en¬ 
gineers to erect the new station at Albany, to help in obtaining 
studio space, to supply a grand piano and, also, newspaper 
publicity at the time of the opening of the station at Albany. 
It was understood that the 240 shares promised to Pickard 
were to be deposited along with the stock of Smith and Curtis 
as collateral security for the “loan” from The Press Company. 
The certificates representing the 240 shares (promised to Pick¬ 
ard) were not originally issued in his name because Smith 
wanted some assurance that Pickard would fulfill his promise 
to secure a CBS affiliation for WOKO (Tr. 77-87, 429-430). 

Pickard likewise wanted some evidence that the promise to 
give him the 24% interest would be fulfilled upon payment of 
the corporation’s loan. Accordingly, the certificates, which 
had been issued originally in the names of Smith and Curtis, 


were endorsed over at Pickard’s suggestions to himself and 
Lawrence Lowman (also a vice-president at CBS) and then 
deposited with The Press Company pursuant to the terms of 
the loan agreement between it and appellant. Thereafter, in 
order to give Pickard further assurance, the original certificates 
for the 240 shares were cancelled and new certificates issued to 
lowman and him. These certificates in turn were endorsed by 
Pickard and Lowman to Francke P. Pickard (Sam Pickard’s 
wife) and redeposited with The Press Company as collateral in 
lieu of the original certificates (Tr. 98-103). 

A formal affiliation agreement between WOKO and CBS was 
executed on December 18, 1931, and the services of the CBS 
engineers which had been promised by Pickard were furnished 
to the station (Tr. 430-438). 

•! Upon payment of the loan by appellant in August 1932, all 
of the stock held as collateral by The Press Company was de¬ 
livered to the holders of record. A new certificate for 240 
shares was issued to Mrs. Pickard, which she immediately 
endorsed over to Smith in accordance with an agreement be¬ 
tween Smith and Pickard whereby Smith was to hold the stock 
for the Pickards. On February 2, 1933, a new certificate for 
240 shares was issued in Smith’s name, endorsed by him in 
blank and forwarded to Pickard on the same date. Smith 
continued as stockholder of record until June 18, 1934, when 
upon instructions from Pickard the certificate was cancelled 
and three new certificates for 80 shares each issued to Mrs. 
Pickard and two holding companies controlled by the Pickards, 
These certificates, in turn, were surrendered on July 2, 1934, 
and a certificate .for 240 shares issued in the name of R. K. 
Phelps, a brother-in-law of Pickard, in whose name the stock 
has remained and has been so reported to the Commission 
continuously to date (Tr. 107-114,117-121). 

On October 1, 1942, appellant filed with the Commission an 
application for renewal of license. The Commission was un¬ 
able to determine that public interest, convenience, or necessity 
would be served by a renewal of appellant’s license, and accord¬ 
ingly it designated the application for hearing upon the fol¬ 
lowing issues (Joint App. 23-26): 


(1) To determine whether the representations and 
statements made to the Commission or its predecessor, 
the Federal Radio Commission, by the licensee, its 
officers, directors, stockholders, or agents, with respect 
to the ownership or transfer of, subscription to, or con¬ 
sideration paid for the stock of WOKO, Inc., truly and j 
accurately reflect the facts. 

(2) To determine all the circumstances and condi- j 
tions under which the stock of WOKO, Inc., has been, j 
issued, transferred, or assigned. 

(3) To determine whether or not the applicant is j 
qualified to continue the operation of Station WOKO. 

(4) To determine whether, in view of the facts ad¬ 
duced under the foregoing issues, public interest, con¬ 
venience, and necessity would be served by a grant of j 
this application. 

Hearings were held in July, August, and September 1943, 
before a presiding officer designated by the Commission. The 
evidence at the hearing disclosed that since February 1932 
more than 25 applications either for renewal or modification j 
of license have been filed by appellant with the Commission j 
or its predecessor, the Federal Radio Commission. Each appli- j 
cation form requested information concerning all stockholders 
owning and/or voting 10% or more of the applicant’s stock j 
and the percentage of stock held by each. The earlier appli¬ 
cations uniformly stated that 75% of the stock was owned by ! 
Curtis and Smith in equal shares and that the remaining 25% i 
was either held in the treasury or by The Press Company. No 
mention was made in any of these applications of the fact 
that 240 shares, or 24%, of the stock had been assigned by | 
Smith and Curtis to Pickard or his nominee (Tr. 251-253). 

In the later applications, appellant reported either that!. 
Smith and Curtis held 25%% each and The Press Company | 
25% without mentioning the remaining 24% which had beenj 
assigned to R. K. Phelps on July 2, 1934, or that Smith held 
25%%, Curtis 25%%, The Press Company, Inc., 25%, and; 
R. K. Phelps 24%. No mention was made in these applica¬ 
tions of Pickard’s beneficial ownership of the 24% of appel¬ 
lant’s stock standing in the name of Phelps (Tr. 251-253). 
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The evidence showed further than on November 6, 1933, 
Smith testified at a hearing involving an application by WOKO 
for a modification of its license (Docket No. 1899). In re¬ 
sponse to a question as to who owned the stock of WOKO, In¬ 
corporated, he answered: “Harold E. Smith, 50%; R. M. Curtis, 
25%; and The Press 25%.” On that date, however, the stock 
was held as follows: Curtis 25^2%; The Press Company 25%; 
Smith 25 1 /o% in his own right and 24% as trustee for Pickard. 
Smith did not disclose the fact that Pickard was the beneficial 
owner of 24% of appellant's stock. Yet in the instant pro¬ 
ceeding, Smith admitted that on February 2, 1933, he had en¬ 
dorsed in blank a certificate representing those 240 shares and 
had sent it to Pickard in whose possession it remained at the 
time of the hearing. Similar false testimony by Smith was 
given at other hearings also (Tr. 107-111,488-^496,520 et seq .). 

On the basis of this and other evidence, the Commission 
found that, from approximately October 23, 1931, to the time 
of the hearing, appellant had wilfully concealed from the Com¬ 
mission the true facts concerning the beneficial ownership of 
its capital stock and had repeatedly, in various applications and 
reports filed with the Commission, misrepresented the names 
of its stockholders and the extent of their respective holdings. 
Detailed findings of fact concerning the numerous instances of 
concealment, or failure to make a full disclosure, are set forth 
in the Commission's findings of fact {Joint App. 30-51). The 
Commission found further that since approximately October 23, 
1931,240 shares or 24% of appellant’s total capital stock issued 
and outstanding were in fact owned by either Sam Pickard or 
his wife, Francke Pickard, but that at no time was this fact 
disclosed to the Commission. The Commission found further 
that both Smith and Curtis, each of whom owned 25^4% of 
appellant's capital stock, w'ere fully cognizant of the facts and 
participated or acquiesced in the concealment. Upon con¬ 
sideration of all the material facts, the Commission concluded 
that appellant could not be entrusted with the responsibilities 
of a station licensee and that a grant of its application for re¬ 
newal of license would not serve the public interest, conven¬ 
ience, or necessity. Accordingly, an order was entered deny¬ 
ing the application for renewal of license, the order to become 
effective April 27, 1945 (Joint App. 63-64). 
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On April 20; 1945, appellant filed a petition for a special order 
of the Commission granting authority to continue operation ' 
of WOKO after April 27 (Joint App. 64r-68). The petition 
sought a delay in die effective date of the Commission's order 
so as to permit the continued operation of the station until 
such time as the Commission would have had an opportunity to> 
consider and act upon a petition for rehearing which appellant 
stated it proposed to file within 20 days from April 27. In an 
opinion and order dated April 24, 1945, the Commission- 
granted a special temporary authorization for the continued 
operation of WOKO until May 2, 1945 (Joint App. 67-70). 
On April 28,1945, appellant filed a petition for rehearing, pro¬ 
posing to reorganize the licensee corporation so as to “become 
qualified to hold a license and entitled to a renewal of the 
license heretofore granted to the corporation” and requesting 
an opportunity to present evidence in support of its plan of 
reorganization and “such other and further relief in the 
premises as the Commission shall-deem just and proper” (Joint 
App. 70-77). This petition was denied on May 1,1945 (Joint 
App. 78-79). Appellant has been operating WOKO since- 

that time on special temporary authorization. * i 

I. 

SUMMARY OF ARGUMENT 


The Commission's determination that a grant of the WOKQ; 
application for renewal of license would not be in the public 
interest is amply supported by the evidence and is not arbi¬ 
trary or capricious. The evidence shows that appellant failed 
to disclose the ownership of 240 shares of its capital stock, 
representing a 24% interest, by either Sam Pickard or his wife 
or corporations which they controlled, continuously from Octo¬ 
ber 23, 1931, to the date of the filing of the instant applica¬ 
tion. During this period appellant failed to disclose or misr 
represented the facts concerning the ownership of WOKO irk. 
more than 25 separate applications filed with the Federal Radio 
Commission and'the Federal Communications Commission and 
in the sworn testimony of its officers at hearings conducted by 
both Commissions. The evidence further shows that the 
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concealment and misrepresentations were intentional and de¬ 
liberate and that, even at the hearings on the instant applica¬ 
tion, appellant attempted to conceal the true facts. Finally, 
the evidence shows that Pickard’s interest was known not only 
to Smith, the general manager of WOKO and a principal stock¬ 
holder, but also to the other stockholders of the station, Curtis 
and Hie Press Company. 

Appellant in its brief does not seek to deny that it failed 
to disclose to the Commission the facts concerning Pickard’s 
ownership of stock. Instead, it seeks to justify its action on 
the ground that the concealment in no way interfered with 
or hindered the Commission in the performance of its func¬ 
tions. Appellant argues that even had the Commission known 
that Pickard held stock in appellant, the Commission would 
have been required to find that Pickard was qualified to be a 
licensee or a stockholder in a licensee, because Pickard was 
an officer of Columbia Broadcasting System, which holds 
several licenses from the Commission, and a former member 
of the Federal Radio Commission. However, a finding by the 
Commission that Columbia Broadcasting System is qualified 
to be a licensee cannot be tortured into a finding that any or 
all of its officers would be qualified to be licensees. And ap¬ 
pointment to public office does not m and of itself establish 
one’s qualifications to operate a station. 

Appellant further contends that the concealment and mis¬ 
representations were immaterial because Pickard held only 
24% of appellant’s stock and could not control its operation. 
However, the record contains ample evidence that while Pick¬ 
ard had only a minority stock interest, his influence over the 
operation of the station was considerable. The management 
frequently consulted him on important policy matters and 
requested his assistance on various occasions in connection 
with its affiliation contract with Columbia Broadcasting Sys¬ 
tem, which the appellant considered to be essential to its 
successful operation. 

The fundamental error in appellant’s argument is that it 
ignores the element of veracity in determining the qualifica¬ 
tions of a person to operate a station in the public interest. 
Because of the many thousands of applications that the Com- 
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mission must consider annually, it must be in a position to 
rely with some degree of assurance on the fact that statements 
contained in those applications are true. The Commission 
cannot investigate every single statement submitted by the 
licensees. It must have as licensees persons on whose state¬ 
ments it can rely with confidence. Appellant does not meet 
this standard. j 

• Appellant urges also that the Commission's proceedings are 
penal in nature. It is difficult to understand just what the 
basis of appellant's complaint is on this point. As has already 
been pointed out, there is substantial evidence to support the 
Commission’s finding that appellant wilfully concealed and 
misrepresented facts to the Commission over a period of many 
years. The Commission concluded that as a result of this 
deliberate deception, appellant was not qualified to be the 
licensee of a radio station, and, accordingly, refused to renew 
his license. This action can hardly be said to be penal ill 
nature. Apparently what appellant urges is that the only 
recourse open to the Commission where there have been mis¬ 
representations or concealment by licensees is to institutje 
criminal proceedings, but that the Commission may not deny 
a renewal of license under such circumstances. If this were 
so, the result would be that persons once licensed to operate 
a station would acquire a vested right in the continued opera¬ 
tion of the station no matter how unqualified they may later 
prove to be. The Communications Act expressly prohibits 
any such vested right in licensees and specifically provides that 
applications for renewals of existing station licenses are subject 
to and governed by the same considerations and practices which 
affect the granting of original applications. 



Appellant also argues that the Commission erred in denying 
its petition for rehearing. That petition proposed a reorgani¬ 
zation of the licensee, but did not specify who the new stock¬ 
holders would be that would have control of the licensee. Sec¬ 
tion 405 provides that the Commission may, in its discretion, 
grant a petition for rehearing where good cause therefor is 
shown. Appellant's petition for rehearing did not suggest that 
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the Commission’s decision was erroneous. Instead, it sought 
either to transfer control of appellant or to apply for the facili¬ 
ties of WOKO on behalf of unidentified persons. The Com¬ 
munications Act and the Commission’s Rules provide proper 
procedures to achieve both results. Certainly it cannot be con¬ 
tended that the Commission abused its discretion in denying 
a petition for rehearing which was not addressed to the matter 
under consideration, but merely sought to raise questions which 
could be considered more appropriately in other proceedings. 

ARGUMENT 

I 

The Commission’s determination that a grant of appellant’s 
application for renewal of its license would not be in the pub¬ 
lic interest is supported by substantial evidence and is not 
arbitrary or capricious 

The Commission found that appellant cannot be entrusted 
with the responsibilities of a licensee because of its continued 
concealment of facts and frequent misrepresentations in its ap¬ 
plications and testimony before the Commission over a period 
of years. Appellant in its brief does not deny the nature or 
extent of appellant’s concealments and misrepresentations. 
Instead it refers (Br. 21-29) to a number of decisions by the 
Commission where licenses were renewed or revocation pro¬ 
ceedings dismissed on the basis of facts which—so appellant 
claims—are substantially similar to those involved in this case. 
It is not necessary to consider whether the cases cited by ap¬ 
pellant are the same as the instant case or not, for, as appellant 
concedes (Br. 26) and as the courts have consistently held, 2 the 
principle of stare decisis is not applicable to the determinations 
of administrative bodies. Each case must be decided upon its 
own record and the Commission’s determination must be up- 

* Northern Pacific Railway Co. v. V. 8.. 41 F. Supp. 439, 448, affirmed 316 
U. S. 346 ; Virginian Railway Company v. U. 8., 272 U. S. 658 ; Western Paper 
Makers' Chemical Co. v. U. 8 ., 271 U. S. 268 ; Shaxomut Association v. Securi¬ 
ties and Exchange Commission, 146 F. (2d) 791, 796 (C. C. A. 1st, 1945); 
Virginia Stage Lines v. U. S., 48 F. Supp. 79 (W. D., W. Va., 1942). See also 
The Holmes-Pollock Letters, 1874 to 1932, volume 1, page 239. 
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held if supported by substantial evidence. (See Sec. 402 (e)j 
of the Communications Act; Federal Communications Com¬ 
mission v. Pottsville Broadcasting Co., 309 U. S. 134.) We 
shall show that there is ample evidence in the record to support 
the Commission’s determination and that all of appellant’s ob¬ 
jections are without merit. \ 

A. The evidence supporting the Commission’s findings 

The Commission found that appellant failed to disclose the 
ownership of 240 shares of its capital stock, representing a 24% 
interest, by either Sam Pickard or his wife, Francke Pickard, or 
corporations which they controlled, continuously from October 
23, 1931, to the date of filing of the instant application. The 
Commission found further that this concealment was not the 
result of any inadvertence on the part of appellant nor was 
it an isolated incident, but, rather, that it was the specific ob- 
jective of a calculated plan of deception which was carried on 
for approximately twelve years. Although Pickard was the 
instigator of this deception, he was not the only person re¬ 
sponsible for it. He was aided from the inception of the scheme 
by Smith, who has been an officer and director of appellant 
since it was established and who, as general manager, has been 
in charge of the station’s operations during the entire period- 
During this 12-year period, appellant filed numerous applies- ' 
tions and statements with both the Federal Communications 
, Commission and its predecessor, the Federal Radio Commis¬ 
sion, in all of which appellant failed to disclose the names Of 
the Pickards as stockholders or to make any reference to their 
interest in appellant. In addition, Smith appeared on behalf 
of appellant at various hearings held by both the Federal Radio 
Commission and the Federal Communications Commission af¬ 
fecting WOKO and furnished false testimony concerning the 
identity of appellant’s stockholders and the number of shares 
held by each. The record is replete with evidence in support of 
these findings and conclusions of the Commission. 

Harold E. Smith, appellant’s secretary-treasurer and general 
manager, recited in great detail, during the hearing in the in¬ 
stant case, his conversations with Pickard immediately preced¬ 
ing and following the removal of WOKO from Poughkeepsie 


to Albany (Tr. 51-54, 70, 77-87, 419 et seq.). He described 
the services rendered by Pickard which formed the basis for 
the agreement by Curtis and himself'to give Pickard a 24% 
stock interest (240 shares of its capital stock) in the corpora¬ 
tion proposed to be organized (Tr. 77-82, 421-481). He told 
of the acquiescence of The Press Company in the issuance of 
240 shares to Pickard, and traced the various transfers of the 
240 shares from the date of their original issue to the date of 
the hearing (Tr. 82-83, 87-115). He described his attempts 
throughout the years to persuade Pickard to set his personal 
affairs in order and his demand “that he either disclose his iden¬ 
tity or transfer the stock to someone or sell it (to) him so that I 
could list that in the reports to the Federal Communications 
Commission”. (Tr. 118-119.) Numerous statements to the 
same effect may be found in correspondence between Smith or 
the station and Pickard; some of them are set forth below. 

For example, in a letter to Pickard from Smith dated De¬ 
cember 18, 1939, disclosing the fact that an inquiry had been 
received from the Collector of Internal Revenue concerning 
the dividends reported by appellant as having been paid to 
R. K. Phelps, Smith stated (Applicant’s Exhibit 14-E, Tr. 
1310): . 

Before answering the department’s letter, I should 
like to know what the trouble is and why Mr. Phelps 
does not acknowledge receipt of the checks.- It would be 
somewhat embarrassing to reveal the actual owner of 
the stock, but we certainly don’t want to get involved 
in any investigation by the Internal Revenue Service. 

Applicant’s Exhibit 14-B (Tr. 1307) is a letter from Biller 
& Snyder—Pickard’s accountants—to Smith, dated December 
21,1939, reading as follows: 

At the request of Mr. Sam Pickard, we have replied 
to the inquiry of the Collector of Internal Revenue, of 
Kansas City, and enclose herewith copy of our reply. 

The reply to the Collector of Internal Revenue to which refer¬ 
ence is made is dated December 21, 1939, and reads in part 
as follows (Applicant’s Exhibit 14-C, Tr. 1308): 
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^ . t : . Although Mr. R. K. Phelps is the owner of record 
1 of the stock of WOKO, Inc., in question, that stock is ] 
‘ held byand owned by Francke Palmer Pickard. She re¬ 
ceived the dividends from WOKO, Inc., which you refer j 
to in your letter, during the year of 1938, and reported j 
such dividends as income in her 1938 Federal Income Tax j 
Return, which was filed with the Collector of Internal j 
Revenue, Custom House, New York, N. Y. 

The stock in question was recorded in the name of j 
R. K. Phelps, for convenience only. He was never the | 
owner of the stock, nor did he ever receive any of the j 
dividends. All dividends were received by Francke 
Palmer Pickard, and were reported by her as income, j 
in her Federal Income Tax Returns. I 

Applicant's Exhibit 14 (Tr. 1304), which is a letter from! 
Smith to Pickard dated December 29, 1939, in response to l 
Pickard's regular inquiry concerning dividends, reads in part! 
as follows: 

* * * In regard to your stock now in the name of! 
R. K. Phelps, as long as this matter has been placed 
before the Collector of .Internal Revenue of Kansas City,! 
don’t you think it might be just as well to straighten 
the thing out at this time and transfer the stock to the| 
name of Franke Pickard? We recently receiveed a letH 
s ter from your accountants, Biller & Snyder, to the effect 
that the matter had been cleared to the entire satis¬ 
faction of the Collector of Internal Revenue. 

If you desire to transfer the stock to Franke's name, 
why not have Phelps endorse the same and forward to 
me for necessary transfer? * * * 

Smith again by letter dated January 12, 1940, requested 
Pickard to advise him concerning disposition of Pickard'S 
stock. He wrote (Applicant's Exhibit 16, Tr. 1314): 

I should also be glad to hear from you on the matter 
of transferring stock. 

. * • I • 

That Pickard had no illusions about his owning stock is ap¬ 
parent from his statement in a letter to Smith dated May 17, 
1940 (Applicant’s Exhibit 17-B, Tr. 1320) : 
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* * * I have a substantial interest in the business 

. and naturally feel at a constant loss not having the op¬ 
portunity to see you more often and learn more inti¬ 
mately just what is going on. * * * . . 

To which Smith replied by letter dated May 21, 1940 (Ap¬ 
plicant’s Exhibit 17-A, Tr. 1316): 

You mentioned your substantial interest in the af¬ 
fairs of WOKO. That is quite correct and applies as 
well to Raymond Curtis, The Press Company, Inc., and 
myself. 

By letter dated January 2,1941 (Applicant’s Exhibit 20, Tr. 
1327), Smith again inquired of Pickard concerning disposition 
of his stock. He wrote: 

* * * Have you been able to do anything in re¬ 
gard to the transfer of WOKO stock? With the Com¬ 
mission tightening up its regulations and inquiring into 
every last detail, I feel very strongly that this matter 

i should be taken care of without further delay. 

In a letter to Smith dated June 15,1942 (Applicant’s Exhibit 
24-A, Tr. 1333) Pickard wrote: 

Mr. Lowman was to participate with me but later de¬ 
cided to swap his interest for some shares in another 
station, he thot (sic) more promising. For personal 
reasons I transferred my stock to Mrs. Pickard who 
later requested you to transfer this stock to R. K. Phelps 
to hold as a matter of convenience to her * * * 

Moreover, there is ample evidence in the record that not only 
Smith but appellant’s other stockholders (i. e. Curtis and The 
Press Company) were fully cognizant of the existence of Pick¬ 
ard’s stock interest. Smith testified that he had discussed 
with Curtis the matter of giving Pickard a 24% interest in 
WOKO, that he had kept Curtis fully informed of the progress 
of negotiations, and that Curtis not only personally approved 
of the proposed gift of stock to Pickard but actually contributed 
120 shares of his own stock to make up the 240 shares so do¬ 
nated (Tr. 82, 83). Smith testified, also, that The Press Com- 
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pany was informed of the proposal of Pickard that he be given 

a 24% interest (Tr. 82) .* Michael D. Reilly, attorney for The 

Press Company, Inc., testified that he first learned of Pickard’s j 

connection with appellant some time prior to October 23,1931, 

when certificates for 140 and 100 shares,—which had been issued ! 

to Lowman and Pickard, respectively, and which were then en- j 

— 

* Thus, for example, Smith testified on direct examination as follows 
(Tr. 77-83): 

“Q. Going back to the interval of time between August 12, 1930, and the 
date of these agreements marked Exhibits 3 and 4, December 3, 1930/ and 
January 15, 1931, did you have conversations with Mr. Pickard with refer- j 
ence to any praticipation or stock ownership or contemplated ownership i 
that he might have in this station? 

“A. We did-1 did, rather. 

***** 

“Q. What did Mr. Pickard say to you and what did you say to him on i 
this subject? , 

“A. During this visit, as far as I can remember, Mr. Pickard said to me, ! 
‘Harold, I would like to have some sort of a financial interest in the station.* 

“Q. WOKO? 

“A. In the new corporation to be formed, WOKO, Incorporated. And I 
said, ‘About what amount would you like?’ ‘Oh,’ he said, *25% block.’ 
*Well,’ I said, ‘Sam, that is asking quite a bit, don’t yon think so, because if 
we are already committed by option to sell to The Press Company 25% 
and I give you 25%, then Raymond Curtis and myself who have followed 
this station for a number of years have no control.’ “Well,’ he said, ‘Of 
course I would be tickled to death with 24% interest.’ 

***** 

“Q. Did you report this to your partner, Mr. Curtis—your conversation 
with Mr. Pickard? 

“A. Mr. Curtis was fully informed of all the details, and he agreed to give 
an amount of the stock equal to my gift to Mr. Pickard. 

***** 

“Q. Did you and your partner agree upon any amount that you would 
give him? 

“A. I had informed Mr. Pickard, as previously stated, that we would give 
him 24%. The reason for that was that Curtis and myself still wanted to 
retain control of the station over The Press Company or Mr. Pickard. 

“Q. Your partner was agreeable to that at that time? 

■ “A. Perfectly. 

“Q. Now, was The Press Company or their representatives Informed of 
this proposal of Mr. Pickard to give him 25% ? 

‘ “A. 24%. 

“Q. I beg your pardon, 24% ? 

“A. They were. And were perfectly agreeable to it because they thought 
It would materially aid and assist WOKO In establishing the Columbia 
•contact and securing full-time operation, and many other Items.” 
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dorsed over and delivered to Francke P. Pickard, Pickard's wife 
—were delivered to The Press Company in lieu of certain other 
certificates originally issued to Smith and Curtis to be held as 
collateral for the payment of appellant's note, which had been 
endorsed by The Press Company (Tr. 1011-1026). 

Appellant contended before the Commission (Joint App. 
57-58) that it was ignorant of the fact that the Pickards were 
the beneficial owners of 240 shares of stock and, therefore, could 
not report that fact to the Commission. Certainly, in the light 
of the foregoing evidence, that contention is completely un¬ 
tenable insofar as the period up to June 18, 1934 (the date of 
the “transfer” to Phelps), is concerned. It is equally untenable 
insofar as the period after June 18,1934, is concerned. 

Despite protestations by Pickard that he had made a gift of 
the stock to Phelps and that he considered Phelps the owner 
of the stock, Pickard, himself, at various times—on both direct 
and cross-examination, as well as in response co the presiding 
officer's inquiries—admitted that he always considered him¬ 
self to be the beneficial owner of the stock (Tr. 163, 175, 179, 
229-230, 232-233, 266, 275-277, 280, 288-290, 330-331). 
Moreover, testimony concerning the ultimate disposition of 
the dividends paid on the 240 shares held in the name of Phelps 
permeates the entire record and leaves little room for doubt as 
to the identity of the true owner of the stock. 4 With the ex¬ 
ception of a single check—the first, which Phelps vaguely re¬ 
called having endorsed and remitted the proceeds thereof to 
Pickard—all dividend checks were addressed to Phelps, the 
stockholder of record, care of Pickard at New York (Tr. 133- 

4 Phelps disclaimed any Interest in either the stock or the dividends and 
denied ever having participated in the affairs of WOKO, Incorporated. 
Appellant’s Exhibits 52 and 54-A (Tr. 1358, 1365) disclose that on two 
occasions at least he protested vehemently to Pickard and appellant’s attor- 
' ney concerning the fact that Pickard’s stock was being carried in his (Phelps’) 
name. Thus, his letter of July 10, 1943, to Pickard states in part (Tr. • 
1358-1359): 

“Sam, you know or should know, Tljat I would do anything for you that 
is honest or honorable. If would seem to me from questions which have been 
asked of me by representatives of the Federal Communications Commission, 
that the Act or at least the regulations made in pursuance of the Act under 
which they operate have been violated in statements made by someone with 
reference to the true ownership of the stock of WOKO... If this is true, 
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135, 254-258, 363-364, 400, 775-786, 1342). Mrs. Pickard j 
testified that she had endorsed Phelps’ name and her own on j 
each check and had then deposited them to her own account; 
this was done in accordance with her husband’s instructions I 
(Tr. 369-385). Similarly, it was at his order that all dividend ! 
checks, as well as notices of stockholders’ meetings, financial j 
statements, etc., were sent to Phelps, care of Pickard (Tr. 144- I 
146, 345-346). 

Smith’s testimony on this point clearly refutes his earlier 
statements that the first indication he had that the stock | 
was held by Phelps in some capacity other than that of true 
owner was Pickard’s letter of June 15, 1942 (Tr. 149, 1333). j 
The extensive exchange of correspondence between Pickard and 
$mith to which reference has already been made (pages 12 to 
14, supra) clearly shows not only that the Pickards were the 
beneficial owners of the stock but that Smith was aware of it. 
For example, in his letter of June 17, 1938, to Pickard (Tr. j 
1292) enclosing a dividend check, Smith wrote: 

* * * While it may not pay off the mortgage on 
the old home, it ought to help a bit! 

and in his letter of December 29,1939 (Tr. 1304): 

* * * In regard to your stock now in the name of 

R. K. Phelps, as long as this matter has been placed be¬ 
fore the Collector of Internal Revenue of Kansas City, 
don’t you think that it might be just as well to straighten 
the thing out at this time and transfer the stock to thei 
name of Franke Pickard? * * * I 

I 

r 

no one knows better than you. that I have had no knowledge of that, and 
have never knowingly aided it, in any way. 

• * * • • 

“I ask only what is true and just. I will make it as pointed and direct as 
possible for me to do. 

“I want my name cleared completely and immediately from any participa¬ 
tion in any of the transactions of WOKO, its officers, or stockholders . Yov\ 
can do this. I want the request for my attendance as a witness in the 
case withdrawn at once. 

“I should be angry for what you have attempted to do. I cannot be. ij 
have only a very real and very definite sense of pain that you, of all people, 
should so attempt to misuse me 

■ ■ “You have done me wrong and you know you have You can right it. 
Will your 
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And had there been any doubts on this score, these certainly 
should have been dispelled in December 1939, when the In¬ 
ternal Revenue Department questioned Phelps’ failure to re¬ 
port as income the dividends supposedly received by him from 
WOKO. The exchange of correspondence (see pages 12 to 
13, supra ) among Biller & Snyder—Pickard’s accountants— 
the Collector of Internal Revenue, Pickard, and the station left 
no room for doubt. In the letters, it is specifically stated (Tr. 
1308): ' 

The stock in question was recorded in the name of 
R. K. Phelps, for convenience only. He was never the 
owner of the stock, nor did he ever receive any of the 
dividends. All dividends were received by Francke 
Palmer Pickard, and were reported by her as income, 
in her Federal Income Tax Returns. 

Upon the basis of the foregoing evidence, the Commission 
concluded (Joint App. 49-50): 

I The representations made in this proceeding, that the 
officers of the applicant corporation, particularly Harold 
E. Smith, its secretary-treasurer-manager, and Raymond 
M. Curtis, its president, did not have definite informa¬ 
tion concerning the identity of the beneficial owner of 
240 shares, amounting to 24% of the capital stock of 
the corporation, listed under the name of R. K. Phelps 
from July 1934 until the date of this proceeding, raise 
further questions as to the extent to which the Commis¬ 
sion may with assurance accept statements of this ap¬ 
plicant. The evidence shows that Smith continued to 
correspond with Pickard as an interested principal in 
the operation of WOKO during this entire period, that 
he had no such correspondence with Phelps in whose 
name the Pickard stock was listed. There is no reason¬ 
able doubt but that he had definite information as to 
the real ownership of the stock listed in the name of 
Phelps. The president of the applicant corporation, 

I Raymond M. Curtis, who was also a director, has been 
long associated with Smith and was familiar with the 
manner in which Pickard obtained his interest in 


WOKO. The capital structure of the applicant corpo¬ 
ration was so arranged and maintained that Curtis and 
Smith together should always hold a controlling interest. 
There were only four stockholders all told. Of these, 
Smith, Curtis and Pickard held 75% of the stock. The 
record shows that Pickard took a continuing interest in 
the business of WOKO and it is equally clear that Phelps 
took no interest at all in the station. Under these cir¬ 
cumstances, the Commission would be credulous indeed 
to accept without question representations that the'! di¬ 
recting officers of the applicant corporation did not know 
the identity of the real owner of the stock listed and 
reported as owned by R. K. Phelps over an eight-year 
period from 1934 to 1942. 

Upon the basis of the foregoing evidence, there can be! no 
doubt that the Commission was fully justified in concluding 
that appellant could not be entrusted with the responsibilities 

of a licensee. ! 

.. . 

B. Discussion of appellant’s contentions 

Appellant in its brief does not seek to deny that it failed to 
disclose to the Commission the fact that the beneficial interest 
in 24% of its capital stock has been owned by either Sam Pick¬ 
ard or his wife, Francke Pickard, or corporations which they 
controlled, continuously from October 23, 1931, to date. In¬ 
stead, it merely seeks to justify the concealment of the Pickard 
interest or the ground that it in no way interfered with or hin¬ 
dered the Commission in the performance of its functions and 
that the concealment was motivated by personal business Con¬ 
siderations of Pickard 5 and was not intended or designed to 

affect the Commission's judgment. 

— 

• In this connection it is interesting to note that Pickard, in his testimony 
before the Commission, stated (Tr. 1S2) that at one time the 240 shares 
beneficially owned by him were divided into three blocks of 80 shares each 
and held in the names of Mrs. Pickard and two personal holding companies. 
He stated that the reason for doing this was the Commission’s requirement, 
that licensees report the names and holdings of all stockholders owning 
more than 10% of the licensee’s stock. Eighty (80) shares represented less 
than 10% of WOKO’s stock. 


20 


. In its brief, appellant purports to advance five separate 
grounds for reversal of the Commission's decision. Appel¬ 
lant's argument, however, resolves itself into two general prop¬ 
ositions: (1) that the concealment of Pipkard’s ownership of a 
stock interest in the appellant was immaterial and had no bear¬ 
ing on appellant's qualifications, and (2) that the proceedings 
before the Commission were essentially penal in nature and 
were not a proper exercise of the Commission’s licensing func¬ 
tion. Both contentions are without merit. 

(I) The contention that the concealment of Pickard's stock interest was 

immaterial 

Appellant contends (Br. 29-39, 43-^50) that any misrepre¬ 
sentation or concealment of Pickard’s interest was immaterial 
and in no way affects appellant’s qualifications or fitness to 
operate a radio station because, appellant asserts (Br. 29-30), 
had the Commission known of Pickard’s interest, it would have 
been required to find that Pickard possessed the requisite quali¬ 
fications to be a licensee or a stockholder in a corporate licensee. 
This contention raises fundamental considerations concerning 
the qualifications of persons entrusted with the operation of a 
radio station. However, before discussing them, a brief com¬ 
ment should be made concerning the factual assumptions 
underlying appellant’s argument. 

In the first place, the evidence in the record affords no basis 
for the statement made by appellant (Br. 29-32) that the 
Commission could not find that Pickard did not possess the 
requisite character and legal qualifications to be a licensee or 
a. stockholder in a licensee corporation. The question of Pick¬ 
ard’s qualifications has never been presented to or passed upon 
by the Commission. It is true, as appellant states, that Pick¬ 
ard was an officer of Columbia Broadcasting System, which 
holds several licenses issued by the Commission* However, 
no finding by the Commission that Columbia Broadcasting 
System is qualified to be a licensee can in any way be tor- 

• Appellant urges also (Br. 29) that since Pickard had been a member 
at the Federal Radio Commission, he was obviously qualified to be a licensee. 
The mere fact that a person is appointed to a public office does not in and 
of itself establish bis qualifications to operate a radio station. 
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tared into a finding that all of the officers of Columbia Broad- | 
pasting System—including Placard—possessed the requisite j 
qualifications to be licensees. Moreover, in considering the j 
qualifications of Pickard, it is interesting to note that in failing | 
to disclose his stock interest in appellant, Pickard was guilty ! 
not only of deceiving the Commission but also of a betrayal ! 
of his employer’s (CBS) trust in him. There is, thus, no basis i 
for appellant’s statement that the Commission would have been 
required to find Pickard qualified to hold a license or to be a 
Stockholder in a corporate licensee. 

Another assumption which underlies appellant’s argument j 
that its concealment of Pickard’s stock interest is immaterial 
is. that since Pickard owned only 24% of appellant’s stock, j 
he could not have exercised any control of appellant (Br. j 
33-39). This argument, however, overlooks the fact that 
Pickard actually exerted influence and power over appellant’s 
affairs far in excess of his 24% interest. As has been already 
pointed out (pp. 2-4), Pickard was instrumental in securing a 
Columbia Broadcasting System affiliation for WOKO which! 
was the means of enabling WOKO ta continue in business. 
Moreover, the record shows (Tr. 1293, 1295, 1296, 1297, 1302, 
1303, 1315, 1316, 1320, 1321) that Pickard took a real interest! 
in the affairs of WOKO and was frequently consulted con¬ 
cerning such major policy matters as relations between WOKO 
and Columbia Broadcasting System, the advisability of seek¬ 
ing new stations, of engaging in FM and television, etc. Even 
as late as May 1940, Smith wrote to Pickard concerning some 
difficulties between the station and Columbia Broadcasting 
System which appeared to involve the possibility of WOKO 
losing its affiliation with the network. Smith was obviously 
disturbed about this possibility and urged Pickard to do what 
he could about it. Smith’s letter concludes (Tr. 1322): 

You can do a lot in this situation and I urge you 
to give us your help, in self-interest, and for the sake 
of the station. 

Aside from the fact that the assumptions underlying ap¬ 
pellant’s argument are without foundation, a more fundamental 
reason exists for rejecting appellant’s contention that the 
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concealment of a minority interest is immaterial in deter¬ 
mining appellant’s qualifications. Broadcasting facilities are 
scarce and there are not nearly as many frequencies avail¬ 
able as there are persons who would like to engage in broad¬ 
casting. Hence the Commission is directed to grant licenses 
only to those persons who are found qualified to operate a 
radio station in the public interest. As a practical matter, 
in making this determination, the Commission must be in a 
position to rely with a reasonable degree of assurance upon 
the representations made by applicants and station licensees 
in their applications. There are more than 900 standard 
broadcast stations presently licensed by the Commission, and 
in the near future there will be hundreds of television stations 
and several thousands of FM stations. Licenses for each of 
these stations have been or will be authorized to a great extent 
upon the basis of a showing made in the applications. Renew¬ 
als are granted on the same basis. If a detailed investigation 
were required to determine the accuracy of the representations 
contained in each of the thousands of applications received 
annually, an intolerable burden would be imposed upon the 
Commission and would seriously impede, if not prevent, the 
normal operations of the Commission. 7, 

Appellant’s argument demonstrates a curious conception of 
the nature of the responsibilities and obligations of a radio 
station licensee. It ignores completely the unique position 
radio broadcasting occupies in the realm of human affairs and 
reflects a complete disregard of the nature of the privileges con¬ 
ferred by the license. To urge, as appellant does (Br. 49-50), 
that station licensees may not be held to a stricter code of moral¬ 
ity than obtains in other fields of human endeavor is in direct 
contrast to the avowed purpose of the Congress in enacting the 

T As the Commission stated in a recent decision (In the Matter of Van 
Curler Broadcasting Corp ., 9 F. C.* C. 92, 102 (1942) : 

“In the performance of our duties we must, among other things, determine 
whether the operation of proposed stations, or the continued operation of 
existing stations, would serve public Interest, and in so doing we are, of 
necessity, required to rely to a large extent upon statements made by station 
licensees, or those connected therewith. Caution must, therefore, be exer¬ 
cised to grant station licenses only to those persons whose statements are 
trustworthy.” ' 
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Communications Act. The very purpose of endowing the Com¬ 
mission with discretion in the exercise of its licensing power, 
is that it may take factors of this type into account as elements 
of the public interest, convenience, and necessity, and thus 
avoid just such absurd consequences as would flow from the 
inflexible limitations upon the Commission’s powers which 
appellant suggests. 

Appellant’s argument concerning concealment or misrep¬ 
resentations of fact might be more convincing if the conceal-! 
ment or misrepresentations were accidental or inadvertent; 
rather than wilful; or if they had been for a short period and 
were finally revealed by the licensee itself. However, the evi¬ 
dence in this case shows that the concealment and misrepresen¬ 
tations in this case were wilful; that they have been perpetrated 
on the Commission and its predecessor since 1831 in more than 
25 applications and in several hearings; and that despite the 
fact that appellant was aware of the concealment and was con¬ 
scious of its duty to report it to the Commission, it never did 
so voluntarily—as a matter of fact, its officers attempted tp 
conceal the true facts even in the instant proceeding. Against; 
such a background, the Commission was clearly justified in find¬ 
ing that it could not place the reliance on appellant’s represenr 
tations that is necessary in a licensee of a radio station. The 
Commission cannot investigate every single statement sub¬ 
mitted by its licensees. 8 It must have as licensees persons on 
whose statements it can rely with confidence. Appellant does 
not meet this standard. 

2. The contention that the proceedings were penal in nature 

I 

Appellant urges in its brief (pp. 12-29, 38-43) that the pro¬ 
ceedings before the Commission were essentially penal in nature 
and were not a proper exercise of the Commission’s licensing 

- * I 

•Appellant in its brief (p. 44) states that “the record demonstrates that 
this alleged misdeed was the only fault committed by the appellant during a 
period of broadcasting extending back to the earliest pioneering days of the 
industry.” There is no basis in the record for this statement. The Com¬ 
mission did not undertake to Investigate the veracity of the numerous state¬ 
ments made by appellant in the course of its history and could not, there¬ 
fore, conceivably make any such finding as to appellant’s veracity. 

• r • 

i 

I 

I 


function. It is difficult to understand just what the real basis 
of appellant's complaint is. 

As has already been pointed out, appellant has wilfully and 
consistently for a period of years concealed and misrepresented 
facts to the Commission both in applications and in hearings 
conducted by the Commission. Certainly, appellant would 
not question the Commission's right to refuse to grant a license 
in the first instance because of misrepresentations and false 
statements contained in an original application. And the 
Commission has frequently denied original applications oh 
such grounds. (See Van Curler Broadcasting Corporation, 9 
F. C. C. 92; Puerto Rico Advertising Co., Inc., 9 F. C. C. l&l). 
The authority of the Commisison to do so has never been chal¬ 
lenged. Section 307 (d) of the Communications Act® spe¬ 
cifically provides that applications for renewals of existing sta¬ 
tion licenses are subject to and governed by the same considera¬ 
tions and practice which affect the granting of original appli¬ 
cations. It is thus apparent that appellant’s sole grievance is 
that despite the express provisions of the Act to the contrary, 
its application for renewal was not considered upon a different 
basis than that of an original application. Yet appellant com¬ 
plains that the Commission’s adherence to these statutory pro¬ 
visions “was in law arbitrary and capricious.” 

Appellant’s argument—“that the Commission under the 
guise of exercising its licensing function refused renewal of ap¬ 
pellant’s license to punish Pickard and Smith”—seems to be 
based on the assumption (see Appellant’s Br. 42) that the only 
recourse open to the Commission in cases of this type is to pros¬ 
ecute the licensee under Section 501 or 502 of the Communica- 

• Section 307 (d) reads as foUows: 

“No license granted for the operation of a broadcasting station shall be 
for a longer term than three years and no license so granted for any other 
class of station shall be for a longer term than five years, and any license 
granted may be revoked as hereinafter provided. Upon the expiration of 
any license, upon application therefor, a renewal of such license may be 
granted from time to time for a term of not to exceed three years In the 
case of broadcasting licenses and not to exceed five years in the case of 
other licenses, hut action of the Commission with reference to the granting 
of such application for the renewal of a license shall be limited to and gov¬ 
erned by the same considerations and practice which affect the granting 
of original applications.” 
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tions Act or Title 18, Section 80 of United States Code or to 
institute revocation proceedings. It is difficult to see "why if 
the Commission has authority to institute revocation proceed¬ 
ings in a case lie this, which would have the effect of cutting 
short the operations of the station, appellant can be heard to 
object because the Commission chose the less harsh method of j 
holding a hearing on appellant’s renewal application. So far 
as criminal penalties tfre concerned, under appellant’s argument! 
the Commission could prosecute licensees criminally for con¬ 
cealments or misrepresentations to the Commission but would 
have no authority to deny renewals of their licenses. This j 
would, in effect, confer upon licensees a vested right in tire j 
continued operation of their stations, which is squarely con- i 
trary to the Congressional intent as evidenced in the Communi¬ 
cations Act (see Sections 3(11, 304, and 309 (b)). 

A final comment should be added. Appellant in its brief j 

(p. 24) offers as proof of the allegedly penal nature of the Com- j 
mission’s proceedings the fact that when appellant offered in | 

evidence testimony concerning its program service, Commis¬ 
sion counsel objected to its admission. This reference, how¬ 
ever, is very misleading. For what appellant neglects to tell 
the Court is that Commission counsel’s objection was specifi¬ 
cally overruled by the presiding officer (Tr. 1041) and an 88 
page exhibit consisting of detailed analyses and schedules of! 

appellant’s program service was admitted in evidence (Tr.! 
1373-1462). 

II 


The Commission did not err in denying appellant’s petition 

for rehearing 

! 

Appellant contends (Br. 26, 40-41) that the Commission 
erred in denying its petition for rehearing. The petition pro¬ 
posed (Joint App. 70-77) a reorganization of the licensee so 
as to enable it to “become qualified to hold a license and en¬ 
titled to a renewal of the license heretofore granted to the cor¬ 
poration.” It requested an opportunity to present evidence 
in support of its plan of reorganization and “such other and 
further relief in the premises as the Commission shall deem 
just and proper.” 


i 
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Section 405 of the Communications Act governing petitions 
for rehearing provides that the Commission may in its discre¬ 
tion grant a rehearing if sufficient reason therefor is made to 
appear. Appellant’s petition for rehearing did not suggest any 
error in the Commission’s findings of fact or conclusions, nor 
did it allege that appellant would adduce any new evidence to 
show that a grant of its application for renewal of license would 
serve the public interest, convenience, or necessity. Instead, 
it sought either to transfer control of appellant to various un¬ 
identified persons or to apply in their behalf for the facilities 
of WOKO. 10 The Communications Act and the Commission’s 
rules provide proper procedures to achieve both results. Cer¬ 
tainly it cannot be contended that the Commission abused its 
discretion in denying a petition for rehearing which was not 
addressed to the matter under consideration but merely sought 
to raise questions which could be considered more appropriately 
in other proceedings. 

CONCLUSION 

The record affords substantial evidence to support the Com¬ 
mission’s determination that a grant of the application of 
WOKO, Incorporated, for renewal of its license would not be 
in the public interest. Accordingly, it is respectfully submitted 
that the instant appeal should be dismissed. 

Federal Communications Commission, 

Benedict P. Cottone, 

Acting General Counsel. 

Harry M. Plotxin, 

Assistant General Counsel. 

* . •• 

Philip Bergson, 

Counsel. 

'* Thus, the petition merely proposed a plan of reorganization whereby 
Pickard’s stock, together with that of The Press Company and ten shares 
apiece of Smith’s and Curtis’, would be purchased by appellant and resold 
' to various unidentified persons; and the balance of Smith’s and Curtis’ 
stock (representing a 49% interest) would be placed in a voting trust, thus 
assuring a complete relinquishment of their control of appellant (Joint 
App. 73-75). 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9021. 


WOKO, INCORPORATED, Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 


Appeal from Decision of the Federal Communications 

Commission. 


REPLY BRIEF FOR APPELLANT 


Appellant will confine itself in this reply brief to meeting 
certain contentions made by the Commission in its brief j 
which were not anticipated in appellant’s original brief. It j 
will not here reargue the points made in that brief. 

Basic Issue Joined by Commission’s Brief. 

The basic issue joined by the Commission’s brief is 
whether an applicant for renewal of license to operate a 
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radio broadcast station is disqualified therefrom if he fails 
or has failed in prior applications to disclose, or has con¬ 
cealed the identity of, some person or persons who received 
dividends on as much as 24 per cent of the stock of the 
applicant corporation; without regard to whether or not 
the identity of such person or persons was concealed or not 
disclosed for the purpose of influencing or inducing favor¬ 
able Commission action; without regard to whether it had 
any such effect; without regard to whether a disclosure of 
such identity could or would have either justified or re¬ 
quired different action by the Commission; and without 
regard to whether or not the Commission for the proper 
discharge of its functions under the statute was required 
to ascertain and consider the effect upon any application 
of the identity of such person or persons. 

. ! ' ■ • \ > •: ■: 

Analysis of Commission’s Contentions 

The Commission does not deny that the concealment of 
the Pickard interest “in no way interfered with or hindered 
the Commission in the performance of its functions and that 
the concealment was motivated by personal business con¬ 
siderations of Pickard and was not intended or designed to 
affect the Commission’s judgment.” (Commission brief 
page 19.) Nor does the Commission anywhere in its brief 
suggest that appellant, if granted a renewal of its station 
license, would not continue to operate Station WOKO in 
the public interest throughout the term of its renewed li¬ 
cense, as it has operated such station for the past fifteen 
years. The Commission’s contention that any applicant 
who fails to disclose, or conceals, the identity of a person 
or persons who receive dividends on 24 per cent of its stock 
is, by that fact alone, shown to be so untrustworthy as to 
require denial of its application for renewal of license. 

The Commission denies that its action in refusing re¬ 
newal of appellant’s license was in substance and effect the 
imposition of a sanction or penalty upon appellant for hav¬ 
ing concealed the fact that Pickard or his wife received the 
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dividends on 24 per cent of appellant’s stock. On the con¬ 
trary, the Commission contends that such concealment and \ 
failure to disclose, effectuated to some degree by alleged 
misrepresentations, demonstrates a lack of responsibility j 
to operate a radio broadcast station. The Commission does 
not suggest, as of course it could not, that the Communi¬ 
cations Act of 1934, as amended, contains any provision j 
which would establish the same disqualification for cor- ! 
porate applicants which fail to disclose the identity of the j 
persons receiving dividends on its stock as the Act pre¬ 
scribes for corporations more than 20 per cent of the stock 
of which is owned of record or voted by aliens. Nor does j 
it suggest that the Commission itself has established by j 
regulation or formal policy, or even through case-to-case j 
decisions, a disqualification of this character. Admittedly j 
there is no such regulation or formally enunciated policy, j 
and admittedly the case-to-case decisions of the Commission 
establish a contrary policy. This contrary policy the Com- I 
mission brushes aside with the statement that the rule of j 
stare decisis has no application to Commission decisions, i 
and, to drive its point home, with bland inconsistency, asks ! 
the Court to rely upon dicta in two cases decided by the j 
^ Commission which contain language indicating the impor¬ 
tance in the administration of the Communications Act of 
truthful statements on material matters in applications. 

Commission’s Reliance Upon Stare Decisis 

The suggestion that the doctrine of stare decisis applies 
to decisions of the Commission, which it conceives to be in 
line with its action in this case, and does not apply to deci-| 
sions irreconcilable with its action in this case, is a novel j 
one. But even if applicable, it hardly helps the Commis¬ 
sion for the prior Commission decisions upon which it re¬ 
lies do not support the contention it makes. 

In the matter of Van Curler Broadcasting Corporationj 
9 FCC 92, is a case in which the Commission was called 
upon to compare the qualifications of competing applicant^ 



for the same facility and decided to prefer one over the 
other because, among other factors, misstatements were 
made concerning the financing of one of the applicants. 
Among the other factors was the inferior program service 
proposed by Van Curler Broadcasting Corporation with re¬ 
spect to which the Commission, in the opinion cited by the 
Commission, stated: “We are, therefore, unable to find from 
this record that the applicant, Van Curler Broadcasting 
Corporation, would provide a well-balanced program ser¬ 
vice, or service comparable or superior to that proposed by 
Western Gateway Broadcasting Corporation.’* 9 FCC 92, 
102. Nothing in the Van Curler decision can be, to use the 
Commission’s word, “tortured” into a holding that the 
unsuccessful applicant would have been denied had there 
been no competing applicant presenting better qualifications 
for the facilities requested. 

It is difficult to understand why the Commission cited the 
second decision it relies upon (Puerto Rico Advertising 
Co., Inc., 9 FCC 181), for in that case the Commission 
granted an application for a construction permit for a new 
radio station to a corporation, one of the two principal 
stockholders of which (who could, if certain qualifying 
shares were voted with him rather than with the other stock¬ 
holder, control the corporation) was shown in the record in 
that very proceeding and was found by the Commission to 
have been guilty of perjury in previous attempts to obtain 
a license from the Commission. While the Commission did 
in a mild way point out that it preferred to obtain truthful 
statements from applicants for licensees, it nevertheless 
found that the applicant, the principal stockholder and ac¬ 
tive manager of which had committed perjury to the Com¬ 
mission in seeking to obtain other facilities, was qualified to 
operate a radio broadcast station. Furthermore, the Com-, 
mission on a later date, as its official public records show 
(F.C.C. File No. B-P-3564) granted to American Colonial 
Broadcasting Corporation, a corporation in which the same 
individual was a principal stockholder and manager, a sec- 
ord radio station. 
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We did not argue in our main brief, and we do not con¬ 
tend here, that the doctrine of stare decisis applies in all its 
vigor to decisions of the Federal Communications Commis¬ 
sion. We did contend there, and we still contend that the 
interpretation of the Communications Act of 1934, found in 
Commission decisions and established as controlling in the 
administration of the Act by the Commission over a long 
period of time, is as binding upon the Commission as it | 
would be upon anyone else seeking to operate under that 
statute. The Commission itself has recognized this fact 
many times. Its most recent statement on the point is found i 
in its decision in The matter of Powel Crosley, Jr., Trans- I 
feror, and The Aviation Corporation, Transferee, Docket 
No. 6767, decided September 6, 1945, (not yet reported). 
The Commission there stated: 

“A majority of the Commission, however, believe 
that on the full record before it the Commission has 
no alternative but to grant the application unless the 
uniform precedents of seventeen years of radio regula- I 
tion are to be ignored and a complete reversal of ad- j 
ministrative policy is to be adopted. While an admin- ! 
istrative agency is not bound by the doctrine of stare 
decisis we believe that sound public administration de¬ 
mands respect for established policies. We believe that 
any change in policy as fundamental as the one advo¬ 
cated by the minority should, if it is to be effective, be 
brought about by legislation or by rules and regulations | 
of general applicability. If matters of such importance 
are left to case-to-case decisions, basic policies can be 
expected to shift back and forth with changes in mem¬ 
bership of the Commission making it impossible for the 
public to know from one day to the next what the policy 
is. We believe that administrative agencies such as 
this Commission have an obligation to adhere to uni- | 
form policies, and when developments dictate a change, j 
to adopt after appropriate notice a rule of general ap¬ 
plication so as to avoid the color of discrimination in 
a particular case. j . 

“Moreover, acceptance of most of the minority’s rea- | 
soning would, if it were uniformly applied to other I 
cases, create a chaotic situation in the broadcast indus- j 



try which, as will be shown, would cast doubt on the 
status of a great many licensees when they next come 
up for renewal.” 

The uniform precedents of over seventeen years of radio 
regulation establish beyond question of doubt as the proper 
interpretation of the Communications Act of 1934 and of 
the Radio Act of 1927 (which on this point is precisely the 
same) that failure to make a complete disclosure to the 
Commission, whether or not coupled with misrepresenta¬ 
tions to effectuate a concealment, even of material matters, 
is not in and of itself a basis for holding the person respon¬ 
sible lacking in qualification to be the licensee of a radio 
broadcast station. 

We do not for a moment suggest that the facts concern¬ 
ing concealment of any material matter, or any misrepre¬ 
sentation made to further such concealment, may not be rele¬ 
vant factors in determining whether or not the applicant 
responsible for them is qualified to become a licensee or to 
continue as a licensee. We do contend that other factors 
are of an equal, and in many cases, including the instant 
one, of far more importance in making such a determina¬ 
tion. The Commission itself has consistently interpreted 
the Communications Act of 1934 as requiring it to evaluate 
all factors bearing upon the qualification of an applicant 
in deciding whether to grant or refuse a renewal applica¬ 
tion. “Consistency in administrative rulings is essential, 
for to adopt different standards for similar situations is to 
act arbitrarily. Under such circumstances, affirmative or¬ 
ders violate administrative discretion and become punitive, 
rather than remedial measures ...” National Labor Re¬ 
lations Board v. Mall Tool Company, 119 F. 2d, 700, 702 
(citing cases). The standards which the Communications 
Commission and its predecessor, the Federal Radio Com¬ 
mission, have consistently applied in cases involving a re¬ 
newal of radio station licenses have been those bearing 
upon the question of the qualifications of the applicant to 
continue to operate its radio broadcast station in the pub- 
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lie interest. Instead of applying such standards in the in¬ 
stant case, the Commission confined itself to a determina- j 
tion of whether in the past the applicant had been guilty of j 
violating any Commission requirement of disclosure of in¬ 
formation. It is unnecessary to argue, for the Commis- | 
sion does not contest, that the licensing functions of the 
Commission are not punitive in nature. The Commission’s 
conceded function in such cases is to determine questions j 
of public interest, not whether individuals should be pun¬ 
ished for past wrong-doings. 

! 

i 

The Commission’s Failure to Consider All Factors Bearing 
on Appellant’s Qualifications 

It is quite plain that—if the Commission was required to 
evaluate all relevant features in determining whether or not j 
appellant was qualified to obtain a renewal of its license— 
the Commission erred; for it did not pretend in its opinion 
to do so, and in its brief it makes no claim that it did so. i 
Nor does the Commission contend that any person, who 
fails to disclose information demanded by the Commission 
or who conceals information sought by the Commission, is j 
thereby automatically disqualified as a licensee of a radio 
broadcast station. The Commission stands or falls upon 
the proposition that in cases in which it chooses to consider 
a non-disclosure or concealment a disqualification, it may 
refuse applicants; and, in cases in which it chooses to do 
so, it may disregard such factors and grant applica¬ 
tions. We do not contend that applicant has any vested 
right to take advantage of mistakes which the Co mmi ssion 
may have made in the past in licensing persons who by their 
actions may have demonstrated unfitness to be licensees. 
We do contend that the question of fitness cannot be made 
to turn, without regard to other qualifications, upon the sin¬ 
gle fact that an applicant has failed to disclose information 
demanded by the Commission where such information was 
not concealed to influence the Commission nor to hamper or 
impede its administration of the statute, nor for financial 

• i 

i 

i 
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gain of the appellant, nor for any fraudulent purpose, and 
where it did not have the effect of inducing any action on 
the part of the Commission different from that which it 
would have taken (and the applicant knew it would have 
taken), had full disclosure been made. 

Commission’s Code of Morality for Station Licensees 

At this point it may be appropriate to advert to the Com¬ 
mission’s contention (Commission brief, 22, 23) that radio 
broadcast station licensees must be held to a “stricter code 
,of morality than obtains in other fields of human en¬ 
deavor.” This amazing assertion is not buttressed by any 
citation to any provision of the Communications Act, the 
debates in Congress, or the Congressional Committee hear¬ 
ings, which might furnish background to interpret the Act. 
Apart from the fact that the Commission has never held 
(nor did its predecessor, the Radio Commission, seek to do 
so) licensees of radio broadcast stations to a stricter code 
of morality than obtains in other fields of human endeavor, 
as is more than amply demonstrated by published Commis¬ 
sion decisions, the proposition itself is at war with reason 
and experience. It is, of course, true that a person who may 
be qualified to be president of a bank or hold public office 
may not have the qualifications to run a broadcast station. 
But the reverse of the statement is obviously true as well. 
Different qualifications are required to operate a radio sta¬ 
tion in the public interest than, for example, are required to 
operate a railroad, power company, brokerage house, or a 
department store. The public will not suffer more in any 
one of these cases than in any other if the owner of the en¬ 
terprise is one who conceals from the Government imma¬ 
terial information. All alike may be subject to punishment 
for making misrepresentations to any one of the various 
Government departments exercising a greater or lesser de¬ 
gree of control over the activities in question. Whether or 
not the public suffers to the extent that the person making 
misrepresentations or who is guilty of concealment should 
be put out of business as an operator of a railroad, a broker, 
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or a broadcaster, depends not upon whether such person 
should be punished for his action but upon whether his ac¬ 
tion demonstrates a lack of qualifications to continue to 
serve the public. 

We do not contend that broadcasters have or should be 
permitted to operate under a looser code of morality than 
obtains in other business fields. We do not believe that a 
cross-section of broadcasters would show that they operate 
under any stricter standards of morality than would obtain 
in a comparative cross-section of say, bankers, brokers, or 
department store owners. There is no basis for arguing 
that they should adhere to a stricter one. We are not seek¬ 
ing, as the Commission seems to imply, to condone or de¬ 
fend misrepresentation; we are only arguing that immate¬ 
rial misrepresentations with respect to receipt of corporate 
dividends do not demonstrate any lack of qualification to 
program and operate a radio broadcast station in the pub¬ 
lic interest. 


Analysis of Commission’s Brief on Theory Commission’s 

Action Was Punitive 

It was our contention in our main brief that the Commis¬ 
sion’s action was in essence penal. Despite the Commis¬ 
sion’s repudiation of this in its brief, we believe the argu¬ 
ments in that brief demonstrate further that the Commis¬ 
sion’s position is that the action it took in denying appel¬ 
lant’s license was completely (and solely) justified on the 
ground that, in the Commission’s view, Pickard and Smith 
deserved punishment. The only support it urges for its 
position is that the Commission can “as a practical matter” 
only function if it has “a reasonable degree of assurance” 
that the representations made in applications to it are true. 
This situation was obviously recognized by Congress when 
it legislated to impose criminal sanctions on those who made 
material misrepresentations to the Commission. There is 
nothing unique about the Commission’s position in this 
regard. It is equally true of the Securities and Exchange 
Commission, the Federal Power Commission, the Federal 
Trade Commission, the Post Office Department, the Bureau 


i 



10 


of Internal Revenue, and indeed of almost all Government 
departments and agencies. Whether or not the sanctions im¬ 
posed by Congress to punish those who make material mis¬ 
representations to the Commission and to deter those deal¬ 
ing with the Commission from making such misrepresenta¬ 
tions are adequate, is a proper concern of the Commission 
in the discharge of its duty to make legislative recommen¬ 
dations to the Congress. It cannot create artificial criteria 
of licensee qualifications to enlarge the area of Congres¬ 
sional sanctions, however inadequate such sanctions may 
appear to be to the Commission. As was said by the Su¬ 
preme Court in Republic Steel Corporation v. National 
Labor Relations Board , 311 U. S. 7,11,12: 

We do not think that Congress intended to vest in the 
Board a virtually unlimited discretion to devise punitive 
measures, and thus to prescribe penalties or fines which 
the Board may think would effectuate the policies of the 
Act. We have said that “this authority to order af¬ 
firmative action does not go so far as to confer a puni¬ 
tive jurisdiction enabling the Board to inflict upon the 
employer any penalty it may choose because he is en¬ 
gaged in unfair labor practices even though the Board 
be of the opinion that the policies of the Act might be 
effectuated by such an order ...” 

The Commission’s position in the instant case, we think 
is completely understandable on the theory that the Com¬ 
mission, having decided that Smith and Pickard ought to be 
punished, even though punishment had to be inflicted in¬ 
directly through appellant, and having decided that their 
actions warranted punishment as severe as the deletion of 
the station, denied renewal of license for WOKO. We think 

the Commission’s contention in its brief that its actions 

# 

in other cases where more serious misrepresentations were 
found to have been made (even where licenses were found 
to have been obtained by fraud) should not be considered 
as having any bearing in this case, is understandable on 
the theory that the Commission regarded its action in the 
instant case as the imposition of a penalty. For in such 


circumstances, it is not appropriate for one found guilty 
and punished to appeal on the ground that others found! 
guilty of the same crime received less punishment or a sus¬ 
pended sentence, or no punishment at alL The Commis¬ 
sioner^ action in ignoring other factors highly important 
to any determination of appellant’s qualifications to con-l 
tinue to operate Station WOKO as irrelevant is under¬ 
standable on the theory that the Commission was determin-| 
ing guilt and imposing punishment, for in such case these! 
factors would be irrelevant (except on the question of miti-j 
gation). 

Analysis of Commission’s Brief on Theory Commission’s 

Action Was Not Punitive 

I 

We do not believe that the Commission’s action is under- 1 
standable (or reasonable) when viewed not as being puni¬ 
tive, but as an attempt to determine whether appellant is or 
would be qualified to continue to operate WOKO in thej 
public interest. Viewed as a determination of appellant’^ 
qualifications to obtain a renewal of license of Station! 
WOKO, the Commission’s action cannot be justified be^ 
cause: 

1. It cannot be justified under any provision of the Com¬ 
munications Act as a finding of statutory disqualification. 

i 

2. It cannot be justified under any regulation of the Com¬ 
mission as a finding of absolute disqualification. 

3. It cannot be justified under any formally announced oif 
“case-established” policy as a finding of absolute disqualil 
fication. 

I 

4. Considered as a factor affecting the qualifications of 
appellant, it cannot be justified, standing alone, as a basis 
for disqualification without regard to other important facp 
tors which may completely outweigh it. 

j 

5. The Commission’s decision cannot be considered as esi- 
tablishing a new policy to be followed in the future not only 


i 

i 
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because it does not purport to do so, but because it was not 
(as the Commission in the Crosley case, supra, said any 
such policy should be) established by way of general regu¬ 
lation, and moreover, since the decision other cases decided 
by the Commission indicate clearly that the Commission 
does not concede this case to have established any such pol¬ 
icy. See: In re application of Hiawathaland Broadcasting 
Co. ( WSOO ), Docket No. 6208, decided September 12, 1945, 
(not yet reported). In re applications of Buffalo Broad¬ 
casting Corporation for renewal of licenses, (WKBW and 
WGB). Docket Nos. 6324, 6325 proposed decision adopted 
Sept. 12, 1945 (not yet reported). 

In the latter case the Commission found that the appli¬ 
cant for renewal of license had, over a period of many years, 
concealed from the Commission in violation of its regula¬ 
tions facts showing that the applicant had illegally trans¬ 
ferred rights under its licenses to third persons. In contra¬ 
distinction to the instant case, where the facts withheld 
from the Commission did not show that appellant had acted 
in contravention of either the basic principles or any pro¬ 
vision of the Communications Act of 1934; in the Buffalo 
case the Commission found that the applicant had concealed 
“an arrangement for the operation of Stations WKBW and 
WGK which is in contravention of basic principles of the 
Communications Act of 1934.”• This concealment, the Com¬ 
mission found, was effectuated by misrepresentations made 
in sworn applications and reports filed with the Commis¬ 
sion over a period of many years. Nevertheless, the Com¬ 
mission did not find the applicant not qualified to be a li¬ 
censee. Instead the Commission concluded as follows: 

“The failure of the Buffalo Broadcasting Corpora¬ 
tion to make full disclosure in its reports to the Com¬ 
mission of its agreements with the Churchill Taber¬ 
nacle indicates a lack of candor and care in the prepara¬ 
tion of the reports. While this has a direct bearing on 
the applicant’s qualifications, we do not conclude that 
in this case the omissions were so serious—particularly 
in view of the fact that one of the basic agreements was 
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before the Federal Radio Commission—as to require j 
the applicant to be deprived of the value of the stations ! 
which it has successfully operated for more than fifteen i 
years. Nor, do we conclude that for this reason the 
applicant should be found disqualified to ever again j 
operate a radio station. * * # ” 

| 

It is not, therefore, necessary to argue whether or not 
the Commission would have power to adopt a policy which | 
would establish that any person making a misrepresenta- j 
tion, however immaterial and for whatever motive, was 
thereby disqualified to become a licensee of a radio station, j 
It is significant on this point to mention that the Commis¬ 
sion, either through appreciation of its lack of power to do 
so, or appreciation of the lack of wisdom of any such policy, j 
has refrained from attempting to establish it. 

Commission’s Contention that Pickard Controls Appellant 

I 

The Commission in its brief (Brief p. 21) also contends! 
that Pickard exercised control of appellant, and, therefore, 
his stock interest was required to be disclosed to the Com^ 
mission. This contention overlooks completely the fact that 
the Commission in its decision found explicitly that Smith 
and Curtis had originally, and have retained since, control 
of appellant. (Joint App. 34 and 50). The Commission 
cannot in its “full statement in writing of the facts and 
grounds for its decision as found and given by it” filed 
with this Court pursuant to Section 402(c) of the Act state 
—“The capital structure of the applicant corporation was 
so arranged and maintained that Curtis and Smith together 
should always hold a controlling interest” (Joint App. 50) 

—and in its brief filed later contend that Pickard had con¬ 
trol of appellant corporation. For the Court to accept th}s 
contention it would be required to hold that the Commis¬ 
sion’s finding was not supported by substantial evidence. 
Even assuming the Commission is free to make such a con¬ 
tention, the record does not support it. Furthermore, even 
if the Commission were free to contend that its own findings 
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should be disregarded by this Court and different findings 
substituted by the Court to support the conclusion reached 
by the Commission, the argument it gives (Brief, p. 21) is 
woefully insufficient to support the contention that Pickard 
had control of appellant corporation, for that contention 
is based only on the statement that Pickard was instru¬ 
mental in securing a network affiliation for WOKO, that 
he took an interest in the affairs of the station and was 
frequently consulted concerning station problems, and the 
fact that Smith called upon Pickard for assistance in re¬ 
taining WOKO’s network affiliation.* These very facts 
demonstrate not that Pickard had control of appellant cor¬ 
poration, but exactly the reverse. They demonstrate that 
Smith and Curtis had the control, and that in the exercise 
of that control they, on occasion, sought Pickard’s assis¬ 
tance in negotiating network contracts and renewals there¬ 
of, and consulted him on matters where his experience qual¬ 
ified him to give valuable advice. The record shows, and 
the Commission in its decision found, that Pickard’s “in¬ 
fluence” through the giving of advice and assistance was 
far more important before he had any stock interest than 
afterwards. In fact he received this interest for such ser¬ 
vices. (See Commission Br. p. 12.) We respectfully sub¬ 
mit that the Commission’s brief does not furnish a proper 
basis upon which the Court may reverse the Commission’s 
formal finding that Smith and Curtis, not Pickard, control 
appellant. 

Pickard’s Qualifications to be Beneficial Owner of Minority 

Stock Interest in Appellant 

The Commission in its brief also quarrels with our state¬ 
ment that Pickard possesses the necessary qualifications to 
be a station licensee based on the fact that admittedly he is 
a citizen of the United States, admittedly he has never been 
guilty of any violation of the anti-trust laws, admittedly he 

• The Commission neglects to mention that his advice was not always fol¬ 
lowed. See Applicant's Exhibit 17a, Transcript, p. 1316, et seq. 


held office as a member of the Federal Radio Commission! 
(in which position presumably he acquired some knowledge 
of the laws, regulations and Commission policies govern-i 
ing operation of radio broadcast stations), and that he held 
office as Vice President in charge of station relations with, 
the Columbia Broadcasting System, licensee of several radio | 
stations, in which position it was his duty to advise and 
consult with radio stations affiliated with Columbia on vari-' 
ous problems of station operation and policy. It is not 
necessary for the purposes of this case to argue that this, 
background qualified Pickard to be a licensee of a radio! 
broadcast station. It is only necessary to point out that iti 
qualified him to hold a minority stock interest entitling him 
to the dividends on 24 per cent of appellant’s stock, under ai 
stock distribution which precluded him from exercising any 
voice as a stockholder through the voting of such stock. 
Considering the fact that infants, incompetents, unknown 
heirs and others possessing none of these qualifications hav^ 
not been found by the Commission to be disqualified to re^ 
ceive dividends on stock of licensee corporations in case^ 
where the Commission has approved the holding and voting 
of such stock by directors, administrators, or executors, i<| 
is hardly necessary to labor this point. (The Commission 
apparently does not dispute Pickard \s qualifications to hold 

this stock since it made no adverse finding with re4 

| 

spect to Pickard’s qualifications in its decision.) There 
is no way in which the Commission can argue with even 
surface plausibility that the fact that Pickard received him 4 
self or had the power to designate the person who woulcj 
receive dividends on 24 per cent of appellant’s stock was 
or could have been material in any Commission proceeding 
involving the renewal of license of Station WOKO. 

It is our position that the lack of materiality of the facti 
concealed in the instant case, the admitted fact that the 
concealment was not intended to and did not influence th^i 
Commission in any way, and the admitted fact that the 
motivation for the concealment was a purely private and 
completely unrelated business concern of Pickard’s, out of 
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which no other stockholder, officer, or director of appellant 
or appellant itself received any benefit whatsoever, are 
sufficient in and of themselves to make the non-disclosure 
meaningless so far as appellant’s qualifications to operate 
a radio broadcast station are concerned. / 

Commission’s Assertion of “Willful” Misrepresentation 

The Commission makes much of the fact that the conceal¬ 
ment was “willful,” and suggests that if it were accidental 
or inadvertent or had lasted only for a short period, and 
had been revealed by the licensee voluntarily, a different 
conclusion would have been justified. (Brief p. 23.) There ' 
is no question that the receipt of dividends by Pickard or 
Mrs. Pickard on 24 per cent of appellant’s stock was inten¬ 
tionally concealed from the Commission. The receipt of 
such dividends was not concealed, however, from the Bureau 
of Internal Revenue. This agency of the Federal Govern¬ 
ment, to which the facts as to the receipt of dividends was 
a material matter, was fully and completely informed. Ap¬ 
plicant’s Exhibit 14^C; Tr. 1308. (Quoted in part in Com¬ 
mission Brief, p. 13.) 

It is admitted by the Commission that the purpose of 
concealing the receipt of such dividends from it was to pre¬ 
vent the fact from becoming known to Pickard’s colleagues 
in the Columbia Broadcasting System organization who felt 
that Pickard was receiving greater benefits than some of 
them from his employment. (The purpose was not, as the 
Commission indirectly suggested in its brief, although it 
does not do so in its opinion, to enable Pickard to take ad¬ 
vantage of his employer.) Obviously, the facts could not 
be kept from Pickard’s fellow employees at Columbia if they 
were made a part of the public records of the Commission. 
That and that alone was the reason for not reporting to 
the Commission the facts as to Pickard’s interest in various 
applications filed with the Commission. About this there is 
no controversy. If this is what the Commission calls “will¬ 
ful,” the term would seem to have but little significance, for 


it obviously in these circumstances has no connotation of j 
deliberate intention to mislead the Commission or any other 
agency of the Federal Government as to facts important 
to the Commission or to such other agency. It may also be 
observed that the Commission’s contention that appellant 
did not disclose the facts voluntarily and attempted to con- j 
ceal them in the instant proceeding (Brief p. 23) is difficult 
to reconcile with the fact that all of the evidentiary argu¬ 
ment of the Commission (Brief pp. 11-19), is based upon j 
facts found in appellant’s exhibits, as the references on 
those pages indicate, or in the testimony of Smith (with 
the exception of certain facts relating to Phelps, about 
which both Phelps and Pickard swore Smith knew nothing). 

Certainly when appellant’s undenied record of over 15 
years of outstanding public service in the operation of its 
station and its undenied record of full, complete and truth- j 
ful disclosure on all material facts to the Commission dur- j 
ing that period are taken into consideration, appellant can- j 
not be reasonably found lacking in fitness to continue the 
operation of Station WOKO. 1 j 

The “Very Misleading” Reference on Appellant’s Brief 

The Commission (Brief, p. 25) charges that appellant’s 
brief contained a statement that is “very misleading.” It 

i The Commission suggests in a footnote on page 23 of its brief that the 
Commission has no information concerning whether or not appellant was 
truthful in other representations made to the Commission during the years it 
has been operating its radio station. The Commission is not so naively help¬ 
less or uninformed on this point as its footnote would indicate. It made the 
most searching investigation of appellant’s operation in connection with this 
proceeding. It has, with appellant’s station as it does with other broadcast 
stations, made periodic inspections and received reports' from its inspectors 
concerning the operation of the station. In addition, the Commission’s uniform 
practice is to encourage any and all persons having complaints against any I 
station operation to advise the Commission concerning the complaint. Any 
such complaint that has any prima facie substance is thoroughly investigated. 
Hampered as it may be by a lack of what the Commission would conceive to be 
an adequate staff in terms of numbers and an adequate appropriation to make 
intensive investigations, the Commission nevertheless does not carry out its 
licensing functions in a complete vacuum. The some 800 radio broadcast sta¬ 
tions which are now operating are not all on the air because the Commission 
blindly accepted statements made by the the stations’ licensees in applications, j 
The Commission’s plaint of helplessness and lack of knowledge concerning 
WOKO is ascribable more to excessive modesty than to lack of information. 
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was not appellant’s intention to mislead the court. Refer¬ 
ence to the statement questioned by the Commission par¬ 
ticularly in the light of the further reference to the same 
point on page 40 of appellant’s brief shows it to be reason¬ 
ably free from any misleading connotations. The point in 
question was a reference to the objection by the Commis¬ 
sion counsel to the introduction in the record in these pro¬ 
ceedings of evidence relating to the program service ren¬ 
dered by appellant on the ground that such evidence was 
outside the issues. We did not, as the Commission points 
out in its brief, advert to the fact that the Commission’s 
examiner admitted this evidence. We did not then conceive 
and do not now conceive that action of the examiner to have 
been significant. Particularly is this so in view of the fact 
that the Commission quite apparently agreed with its coun¬ 
sel as to the lack of relevancy of any evidence on appellant’s 
program service because it completely ignored the evidence 
in its decision. If the Commission’s criticism of appellant 
may be taken as an admission that it now concedes such 
evidence to be relevant, we are only too willing to apologize 
for inadvertently making a misleading statement, for an 
admission that such evidence is relevant is an admission 
that the Commission’s decision was erroneous in that it ig¬ 
nored relevant evidence. If, on the other hand, the Com¬ 
mission is merely pointing out that we omitted the fact that 
the Commission examiner agreed with us as to the relevancy 
of this evidence and is castigating us for having failed to 
call attention to the ruling made by the Commission’s ex¬ 
aminer and tacitly reversed by the Commission, we must 
confess we fail to see any importance in this point. 

Appellant’s Petition for Rehearing. 

The Commission on the last page of its brief argues that 
appellant’s petition for rehearing was properly denied on 
procedural grounds, apparently on the theory that an appli¬ 
cation for transfer of control of applicant corporation 
should have been filed as the only appropriate vehicle for 
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presenting for the Commission’s consideration a proposed 
reorganization of appellant. It is quite true that such an 
application would have been an appropriate way in which 
to bring this matter to the attention of the Commission. 

But it is also appropriate to point out that had this method 
been pursued the station would have been off the air before 
the Commission could have completed its examination of 
such an application in ordinary course. And it does not 
seem inappropriate to point out that the very procedure 
suggested by appellant was formulated by the Commission 
to deal with a somewhat similar problem in the WGST case 
(as is shown in the Commission’s decision in that case, a | 
copy of which we lodged with the Clerk of this Court at the | 
time we filed our main brief). See also In re applications of 
Buffalo Broadcasting Corporation, supra. 

j 

CONCLUSION. 

j 

Wherefore, Appellant respectfully renews its prayer 
that this Court reverse the decision of the Commission | 
which denied appellant’s application for renewal of license 
of Station WOKO, and remand the case to the Commission 
to carry out the judgment of this Court. 

i 

Respectfully submitted, 

' 

William J. Dempsey, 

William Koplovitz, 

938 Bowen Bldg., 

Washington 5, D. C., 

Attorneys for Appellant. 
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